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2009 Law Day
Ed Brice and his committee have started working
on Law Day. It will once again be at Auburn
Career Center at Noon on May 1. The committee
has solicited Posters and Essays from schools in
the county. The topic this year is “A Legacy of
Liberty - Celebrating Lincoln’s Bicentennial.” More
information will be available in the next few weeks.

March  GCBA General Meeting
The next General Meeting of the Bar Association is
March 25 at Bass Lake Tavern, Upstairs.
Reservations for the $15 luncheon are greatly
appreciated. Please contact Susan (440.279.2087 or
sproboski@geaugabar.org) if you plan to attend.
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President’s
Column

William C. Hofstetter, Esq.

In her recent book, Patriotic Grace, Peggy
Noonan relates a vignette of an assembly of
"about a hundred" of former Ronald Reagan
cabinet members and close supporters who

had gathered in the Mansfield Ceremonial Room
on the Senate side of the U.S. Capitol to receive
President Reagan's flag-draped coffin which had
been flown to Andrew's Air Force Base.  It was
June 9, 2004, and Noonan had brought her
sixteen-year-old son with her to share the historic
moment.  The assembled guests were waiting in
anticipation when, suddenly, a man rushed in and
announced, "We are evacuating the Capitol!  Now! 
This is not an exercise!  We are evacuating the
Capitol!  Now!"

As the excited guests rushed for the exits, someone
in a uniform called out, "Incoming unidentified
aircraft, sixty seconds out!"  As the guests hurried
down the Capitol steps a guard yelled, "Run for
your lives!  Ladies, take off your shoes, run for
your lives!  Go North.  North!"

When Noonan and her son reached the bottom of
some steps, she turned and noticed eighty-four-
year-old Oatsie Charles, described by Noonan as a
"fabled Washington social figure, pillar of the old
Georgetown, friend to presidents from JFK on." 
She was in her wheelchair, accompanied by a
grandnephew who was not able to get her down
the steps alone.  Noonan continues, "…and just as
I saw this, two burly officers came, stood at each
side of her wheelchair, and hoisted it up.  They
carried her down the long steps as she sat, looking
straight ahead, her cane in her right hand held aloft
like the brave little prow of a ship."

As it turned out, the alarm was a mistake, the result
of a civilian airplane straying over restricted Capitol
airspace.  But, Noonan continues:  "…something
happened as I watched Oatsie being carried down
the Capitol steps.  A thought had come with the
force of an intuition, though it was not that, just a
thought barely carried in words.  In time it sank in,
and did not leave me for months and then years.  It
was:  Before this is over we'll all be helping each
other down the stairs.  Just that.  Before this is
over…"

Noonan's writing is a call to each of us as citizens
to face the many challenges before us together, and
to rise above petty and contrived differences and
to seek a common ground or understanding where
possible on the "big ticket" differences and
respectful disagreement where it is not possible. 
To turn off the noise and get serious about the
serious issues we face.  We are all in this together.

Earlier this month, I received a call from a
long-time attorney acquaintance from an adjoining
county who was representing a client in Geauga
County.  The case had become a distraction and
challenge to him for several reasons, and as he
concluded his relation of his experience with the

Jaredd Flynn at the February General Meeting
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client and case he said (and I wrote this down
right away so I would not misquote it),
"Sometimes you need help.  Some of these cases
are just weird."

His comments reminded me of Noonan's
musing, "Before this is over, we'll all be helping
each other down the stairs."

Clients expect their lawyers, particularly in
litigation, to be bold, strong, aggressive,
resolute, determined, firm, tough, etc.  These
same qualities, however, can be isolating, and
sometimes off-putting or offensive.

Among the joys of participation in our Bar's
activities are the opportunities to socialize with the
membership and to know fellow attorneys as
colleagues who toil in an adversarial system rather
than as adversaries.

We are all in this together.  Before this is over, we'll
all be helping each other down the stairs.

11
th

District
Court

of
Appeals

Decisions

Linda Ireland, Court Paralegal

On February 22, 2008, in State v. Ford,
11th Dist. No. 2007-L-093, 2008-
Ohio-733, the court of appeals
affirmed the judgment of the trial

court. The court indicated that because appellant
pleaded guilty to a sexually oriented offense, the
first prong of R.C. 2950.01(E)(1) was met.
Therefore, the court stated that it needed to
determine the second prong of R.C. 2950.01(E)(1),
namely, whether appellant is likely to engage in the
future in one or more sexually oriented offenses.
The court held that the evidence established that
the trial court was presented with clear and
convincing evidence that appellant is likely to re-
offend sexually in the future. As such, the court
indicated that the trial court properly labeled
appellant a sexual predator. 

On March 28, 2008, in State v. Bauerle,
11th Dist. No. 2007-L-078, 2008-
Ohio-1493, the court of appeals
affirmed the judgment of the trial

court. The court indicated that based upon the
totality of the circumstances, the officer had
probable cause to arrest appellant for OVI. The
court stated that the breathalyzer test was
administered in substantial compliance with the
regulations. The court also held that appellant
could not show that her counsel’s performance was
deficient and that the deficient performance
prejudiced the defense. 

Jeff Orndorff at the February General
Meeting
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On April 25, 2008, in King v. Ricerca
Biosciences, L.L.C., 11th Dist. No.
2007-L-115, 2008-Ohio-2001, the court
of appeals affirmed the judgment of

the trial court. The court indicated that appellant
was bound by the terms of the release, and that
fraud in the factum was not applicable. The court
stated that return of the consideration was
necessary. The court held that the trial court
properly granted appellee’s motion for summary
judgment.

Change of Address

Sarah Heffter has moved her office. The new
address is 401 South Street, Suite 2B,
Chardon, Ohio 44024. Editor Paul
Newman stopped in and took the following

photos.

Settlement Day Wrap-Up
Lisa J, Carey, Esq., Carrabine & Reardon

Once again, over 40 mediators volunteered
their services for Settlement Day this
year. 

Geauga County Common Pleas:  Of
the 32 cases which actually went forward for
mediation on November 21st, seventeen (17) settled
or partially settled - a record of  (53%), well over our
average of 25-30%.  Numerous scheduled cases also
settled or were dismissed in the 2-week period prior
to Settlement Day.   Credit can be given to the
selection of ripe cases, the preparation of the cases by
counsel, the hard work of our mediators who
continue to volunteer year after year, and, of course,
the food.

Chardon Municipal Court: Of the 22 cases which
actually went forward for mediation on November
21st, nine (9) cases settled for a rate of forty percent
(40%).  In addition, at least one case was dismissed
prior to the mediations and three (3) cases settled
just prior to Settlement Day.  Defendants in two
cases filed for bankruptcy and a request was made
for arbitration on another.

We, the Settlement Day Committee, wish to thank
the courts and their staff for their continued support
of this program, as well as members of the Geauga
County Bar Association for the hours volunteered
to make this program an ongoing success.

If anyone has any questions or suggestions for
future Settlement Days, please do not hesitate to
contact me.
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Is Life Insurance protected from my
creditors?

 Robin Stanley, Esq., Petersen & Ibold

 With the expansion of the property that
a person domiciled in Ohio can hold
as exempt occurring in September of
2008, creditors may need to look

deeper into the assets of debtors.  One key area
that may soon garner more attention is whether a
debtor holds a life insurance policy.  Depending on
the kind of life insurance and its cash surrender
value, that policy may be susceptible to creditors
and the bankruptcy estate of the debtor.

O.R.C. 2329.66(A)(6)(b) exempts from execution,
garnishment, attachment or sale to satisfy a
judgment:  The person's interest in contracts of life
or endowment insurance or annuities, as exempted
by section 3911.10 of the Revised Code.  

O.R.C. 3911.10 exempts: [a]ll contracts of life or
endowment insurance or annuities taken upon the
life of any person…, which may hereafter mature
and which have been taken out for the benefit of,
or made payable by change of beneficiary, transfer,
or assignment to, the spouse or children, or any
persons dependent upon such persons,…shall be
held together with the proceeds or avails of such
contracts, subject to a change of beneficiary if
desired, free from all claims of the creditors of
such insured person or annuitant.

Most policies have at least two parts that could be
part of a debtor's bankruptcy estate or subject to
the claims of creditors: (1) a cash surrender value,
and (2) policy proceeds.

It is necessary to look closely at the actual policy in
order to determine whether the policy or its
proceeds are subject to a debtor's bankruptcy estate
and could be susceptible to creditors. Using the
checklist below, you should be able to establish
whether the life insurance is subject to creditors.

(1)  Is the debtor (a) the beneficiary or (b) the
owner of the policy?

(a) If the debtor is the beneficiary and the
proceeds have matured (e.g. the owner is
deceased), the debtor-beneficiary's interest is
subject to creditors.  However, a portion may be
exempt under O.R.C. 2329.66(3) (cash on hand)
or (18) (misc. personal property).

(b) If the debtor is the owner of the policy, go to
question (2).

(2)  Is the policy (a) term or (b) whole life?

(a) If term, there are usually no cash surrender
values and there are no funds to be part of the
bankruptcy estate.

(b) If whole life, go to question (3).

(3) Does the whole life policy have a cash
surrender value?

(a) If no, then there are no funds to be part of

Carolyn Paschke & Karen Lee working through
lunch at the Law Library
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the bankruptcy estate.

(b) If yes, go to question (4).

(4) Who has the right to obtain the cash surrender
value?

(a) If the policy holder can obtain the cash
surrender value, the entire cash surrender value is
part of the bankruptcy estate. A portion may be
exempt under O.R.C. 2329.66(3) (cash on hand)
or (18) (misc. personal property).

(b) If the policy holder cannot obtain the cash
surrender value, go to question (6).

(5) Who has the right to obtain the proceeds?

(a) If the debtor-owner, then the proceeds are
part of the bankruptcy estate and subject to
creditors.  A portion may be exempt under
O.R.C. 2329.66(3) (cash on hand) or (18) (misc.
personal property).

(b)  If someone other than the debtor-owner, the
proceeds are not part of the debtor-owner's
bankruptcy estate or subject to claims of the
debtor-owner's property.  The proceeds,
however, are subject to the claims of the
beneficiary's creditors.  See question (1).

(6) Was the policy taken out for: 

(a) the benefit of the insured's spouse, child or

dependent?  OR

(b) made payable to the insured's spouse, child or
dependent by change of beneficiary? OR

(c) made payable to the insured's spouse, child or
dependent by transfer? OR

(d) made payable to the insured's spouse, child or
dependent by assignment?

Keven Goodman & Jim Gillette look on as Phil
King enjoys the February meeting lunch.

Ann D’Amico & Lisa Carey enjoying the
luncheon at the February GCBA General
meeting.

Kelly Slattery at the February General
Meeting.
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Chardon, Ohio 44024

(i) If yes to any one of above, the funds are exempt
from the claims of the bankruptcy estate and
creditors.

(ii) If no, the cash surrender value is subject to
claims of creditors and the bankruptcy estate.  E.g.
A policy listing a non-dependent sister as the
beneficiary of the policy is not exempt.  In re
Bunnell, 322 B.R. 331 (2005).  However, a portion
may be exempt under O.R.C. 2329.66(3) (cash on
hand) or (18) (misc. personal property).

Now that you know the basics, most life insurance
will follow the checklist above. I would expect that
creditors and bankruptcy trustees will be more
aggressive in pursuing the life insurance policies
with the expansion of the exemptions.  Therefore,
it is important to examine the policy closely to
determine what portion, if any, is subject to
creditors.  On the flip side, if a debtor's exam is
being conducted, life insurance should be of
particular interest to any examiner.  Debtors should
expect to have to produce copies of their policies
to creditors and bankruptcy trustees. Judge Hassett discussed Pro Se litigants at the

February General Meeting of the Bar
Association.




