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 When Robin reminded me 

that one duty of the Bar President is 

to write a piece for Ipso Jure, her 

only admonishment was ñplease 

donôt make it controversial.ò  I 

have no idea what she meant but I 

will avoid any controversy! 

 The last year has certainly 

been a strange trip.  I never imag-

ined I would be ñattendingò deposi-

tions and court hearings via Zoom 

wearing a shirt and tie along with 

shorts and slippers.  That really 

seemed fun until I realized that my 

dog has a habit of viciously barking 

whenever someone pulls into the 

driveway.  

There is noth-

ing like a Judge 

asking you to 

quiet your dog.   

 As 

spring arrives, it 

seems we are 

on the cusp of 

returning to 

some level of normal.  I give credit 

to our past president, Susan 

Weiland and Krystal Thompson for 

keeping things going during a diffi-

cult 2020.  We pivoted to meetings 

via Zoom.  While we did not have 

many of our events (Law Day and 

the Annual Dinner), we managed to 

have a very successful food drive at 

Chagrin Falls Park and an ice 

cream social for our bar members.   

 My hope is that we can get 

back a full slate of events this year.  

As of now, we plan to move for-

ward with Law Day and we are 

planning a regular bar meeting out-

side, possi-

bly on Char-

don square.   

 I look 

forward to 

seeing you 

all soon.  

Fingers 

crossed.  s  

Ipso Jure is a publication of the  

Geauga County Bar Association.  

Opinions expressed in articles in Ipso Jure are those 

of the authors and do not necessarily  

reflect the views of the staff of Ipso Jure  

or the officers and members of the  

Geauga County Bar Association. 
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I. More 404(B) ñOther-Actsò  

Developments 

 

ñAll the worldôs a stage.ò  

ïWm. Shakespeare 

 

 

Evidence Rule 404(B) Other 

Crimes, Wrongs or Acts: 

ñEvidence of other crimes, 

wrongs or acts is not admissible 

to prove the character of a per-

son in order to show action in 

conformity therewith. It may, 

however, be admissible for other 

purposes, such as proof of mo-

tive, opportunity, intent, prepa-

ration, plan, knowledge, identi-

ty, or absence of mistake or acci-

dent. In criminal cases, the pro-

ponent of evidence to be offered 

under this rule shall provide 

reasonable notice in advance of 

trial, or during trial if the court 

excuses pretrial notice on good 

cause shown, of the general na-

ture of any such evidence it in-

tends to use at trial.ò 

 

     Evidence Rule 404 reflects our 

legal systemôs policy to admit into 

evidence only that evidence which 

is relevant to the current issues in 

controversy. This is why a person 

charged with a criminal offense 

may ordinarily rely on our rules of 

evidence to prevent the introduc-

tion of past crimes or other 

(usually ñbadò) acts being entered 

into evidence as probative of the 

personôs guilt in the current case. 

 

Why Not Allow  

Other-Acts Evidence? 

     In determining the issue of guilt 

our legal system does not care 

about a defendantôs past acts or 

crimes even though they may 

speak volumes about his or her 

character. The defendantôs charac-

ter is not on trial. It is the defend-

antôs conduct, in this particular 

indictment only, that is relevant. 

Past conduct and character may be 

relevant in sentencing if the de-

fendant is convicted. It is generally 

not relevant in determining guilt or 

innocence. 

     Evidence Rule 404(B) contains 

exceptions to the rule. ñEvidence 

of other crimes, wrongs or acts is 

not admissible to prove the charac-

ter of a person in order to show 

that he acted in conformity there-

with. It may, however, be admissi-

ble for other purposes, such as 

proof of motive, opportunity, in-

tent, preparation, plan, knowledge, 

identity, or absence of mistake or 

accident.ò 

     A check on the use of the fore-

going exceptions is found at Evid. 

R. 403(A): ñExclusion mandatory. 

Although relevant, evidence is not 

admissible if its probative value is 

substantially outweighed by the 

danger of unfair prejudice, of con-

fusion of the issues or of mislead-

ing the jury.ò 

     In a past issue of Ipso Jure, I 

wrote at length about the dangers 

of allowing evidence of other 

crimes, wrongs or acts into evi-

dence. See Ipso Jure, Volume 41, 

Issue 1, January 2018. To summa-

rize, admitting such evidence can 

result in putting the personôs char-

acter on trial. In the case of past 

crimes, it tends to suggest to the 

jury that the person is a bad per-

son, who then has a propensity to 

act ñbadlyò or consistently with 

his or her flawed character. It dis-

tracts the jury from the real issues 

in the case. The defendant can be 

relegated to defending against 

charges or claims for which he or 

she is not on trial. 

 

The Hartman Case 

     The law of Ohio (and many 

other jurisdictions) has often times 

been confusing concerning the ap-

plication of Rule 404(B). Indeed, 

it is the most litigated rule of evi-

dence. 

     On September 22, 2020 the 

Ohio Supreme Court released its 

decision in State v. Hartman with 

the avowed purpose to: ñéhelp 

clear up some of the confusion that 

exists regarding the use of other-

acts evidence. Thus, we endeavor 

to provide trial courts with a road 

map for analyzing the admission 

of other-acts evidence and guid-

ance as to appropriate instructions 

for the jury when such evidence is 

admitted.ò State v. Hartman, Slip 

Opinion No. 2020-Ohio-4440. 



Page 4 

Hartman:  

The ñRoad Mapò Case 

     Hartman is refreshing because 

it: 1) defines the test for admissi-

bility of other-acts evidence clear-

ly and uses examples; 2) clarifies 

why it ruled as it did in particular 

cases where the basis of the ruling 

was obscure; 3) discusses in blow-

by-blow style each of the usual 

permissible bases for allowing 

such evidence, i.e., identity 

(modus operandi); common 

scheme or plan; motive; intent and 

absence of mistake; and, 4) clearly 

details what is expected of the trial 

court with respect to limiting in-

structions.  

     An added bonus is that the de-

cision is a unanimous one. 

 

Conclusion as to Hartman 

     If you encounter a case where 

other-acts evidence is important do 

not neglect dealing with it early 

on. It can be a challenge. The 

grounds cited above for allowing 

admission of evidence seem sim-

ple, but they are anything but. 

Read up on the issue and identify 

with exactitude which grounds for 

admission of the evidence applies 

to your situation. Review one of 

the evidence rule books that con-

tains squibs of appellate cases 

dealing with the issue that is simi-

lar to your own. * 

     Importantly, be prepared to ar-

gue why you need admission of 

the evidence and, if there is anoth-

er way to prove the issue, why the 

court should not summarily deny 

the other-acts evidence. 

     In short, be prepared. 

     *One good source, especially in 

sex offense cases, is an exhaustive 

1994 law review article repro-

duced by the UC Hastings Schol-

arship Repository, ñOther Crimesò 

Evidence in Sex Offense Cases, by 

Park & Bryden, 78 Minn. L. Rev. 

529, (1994). Over 50 pages of dis-

cussion and examples. 

 

II. Pandemic Cautionaries and 

Court Appearances 

 

     On December 10 of last year 

Chief Justice Maureen OôConnor 

wrote a letter to, among others, 

retired assigned judges dealing 

with how courts should operate 

while the pandemic persists:  

ñHearings, proceedings, pre-

trials, status conferences, etc. 

     First and foremost, we must 

operate with a strong presump-

tion toward remote proceedings. 

(Emphasis added). Courts will 

leverage technology to conduct 

all trials and proceedings re-

motely to the extent possibleéò. 

     The message is thus clear: as 

long as the pandemic persists get 

used to not interfacing directly 

with opposing litigants, or congre-

gating at the courthouse. 

     We are urged by a multitude of 

celebrities, news people, athletes 

and even car sales people in their 

TV commercials to do something 

worthwhile while we are in pan-

demic mode. This suggestion re-

minded me of a factoid (or is it 

myth?) regarding Shakespeare. It 

is ñsaidò that during one of the 

many plague-stricken periods that 

England was forced to endure in 

Shakespeareôs time, he penned 

King Lear. 

     King Lear has gained stature in 

recent years among Shakespearian 

scholars and critics. In some quar-

ters it is now regarded as his great-

est play, surpassing even Hamlet 

and MacBeth. Certainly the char-

acter of King Lear is regarded as 

one of the most difficult roles to 

master. 

     I looked into the nature of the 

plagues that Shakespeare himself 

survived. Turns out in sixteenth 

century England one was lucky to 

survive ordinary maladies con-

nected with infancy, let alone the 

recurrent plagues. Mortality of the 

newly born was high. Nine percent 

died within a week of birth and a 

further eleven percent before they 

were a month old. In the decade of 

Shakespeareôs own birth in 1564, 

there were in his birthplace (the 

small town of Stratford-population 

approximately nineteen hundred, 

located just over 100 miles from 

London) 62.8 average annual bap-

tisms and 42.8 average annual 

child burials. 

     Once one survived childhood 

there were further difficulties. The 

average lifespan of an adult male 

was forty-seven years. Shake-

speare himself lived to age fifty-

three. In London (at the time pop-

ulation 200,000 ï a stupendous 

concentration of humanity for the 

era) life expectancy was but thirty-

five years in the affluent parishes, 

and twenty-five years in the poorer 

areas. Half of Londonôs population 

was under the age of twenty; as 

one historian characterized it, Lon-

don itself was ñperpetually 

youngò. 

     Life expectancy outside urban 

(Continued on page 5) 



Page 5 

(Continued on page 6) 

areas was much greater. Waves of 

epidemic illness swept away urban 

dwellers. In 1593 more than 14 

percent of the population of Eng-

land died of plague, and twice that 

number were infected. Even in 

small town Stratford, in the year 

Shakespeare was born, in a period 

of six months 237 of its residents 

died (more than a tenth of its pop-

ulation). It was common for city 

dwellers and even small town resi-

dents to escape to the countryside 

to avoid the perils of the plague. 

The plague was a frequent visitor, 

especially in summer. The play-

houses were closed down at the 

time of plague. 

     If your interest in Shakespeare 

and his times ever rises to more 

than a passing thought, try out Pe-

ter Ackroydôs ñShakespeare-The 

Biographyò, first published in 

Great Britain in 2005. I bought it 

in a discount book sellerôs shop in 

Stratford, Ontario for four dollars 

in 2014, hardcover, soft cover was 

half the price. 

 

ñHe was not of an age  

but for all time!ò 

ïBen Johnson, Playwright and 

Contemporary  

expressing his sentiment on Shake-

speareôs death in 1616. 

 

III. Worth Remembering: You 

Canôt ñBack Doorò Hearsay into 

Evidence 

 

     Hearsay is hearsay even if it 

comes repackaged with a different 

label.  

     State v. Freddy Lewis, 2005-

Ohio-2699, a Seventh District 

(Mahoning County), Court of Ap-

peals case provides a telling exam-

ple of this principle.  

     Lewis appealed his aggravated 

murder and aggravated robbery 

convictions on several grounds. 

One such ground concerned the 

courtôs denial of a request by Lew-

is (who elected not to testify) that 

his video tape interrogation/

confession (which had not been 

played or entered into evidence) 

should have been played so the 

jury could hear his claims that a 

codefendant forced him to partici-

pate in the crimes. The state did 

not seek to introduce the video 

tape, which consisted of his inter-

rogation by a Detective Kelly. It 

elected instead to question the de-

tective to testify as to what Lewis 

told him, which statements are ad-

missible non-hearsay as it was of-

fered against a party, and is his 

own statement. Evid. R. 801(D)(2)

(a). 

     Lewis argued Evid. R. 106 re-

quired introduction of the record-

ing. That rule provides that when a 

part of a recording is introduced 

by a party, the adverse party may 

require introduction of any other 

part otherwise admissible and 

which ought to be considered.  

     The appeals court rejected this 

argument. First, it reasoned that 

Rule 106 applies to writings and 

recordings, not conversations. Sec-

ondly, and citing precedent, the 

rule is limited to other parts of the 

recording that are ñotherwise ad-

missibleò.  

     Here, no part of a recording 

was offered into evidence. Further, 

Lewisô statements on the recording 

are not ñotherwise admissibleò be-

cause they are hearsay when not 

offered by the adverse party. Ap-

pellantôs statements to police in 

the recording, unless offered by 

the state, are inadmissible hearsay 

unless some exception applies. 

There being none, it is not admis-

sible. The defendant did not take 

the stand and the state, while it had 

the right to introduce the tape into 

evidence, elected only to question 

the detective about the conversa-

tion he had with Lewis.  

 

IV. Victim at Sentencing  

Hearing Not Limited to  

Commenting on Conduct Which 

Relates to Crimes of Which  

Offender was Convicted 

 

     In State v. Kittelson, 2016-Ohio

-8430 the Eleventh District Court 

of Appeals, citing a Mahoning 

County case, State v. Mayer, 2008-

Ohio-7011 ruled the Lake County 

Common Pleas Court was not lim-

ited at sentencing to considering 

information strictly related to the 

conviction offense.  

     In Kittelson the defendant 

pleaded to Unlawful Sexual Con-

duct with a Minor, and to an at-

tempt to commit the same offense.  

     At sentencing the victimôs ac-

count of his conduct claimed the 

defendant engaged in sexual inter-

course with the victim, not simply 

engaging in the lesser offense of 

sexual conduct.  

     The defendant argued on appeal 

that the sentencing courtôs consid-

eration of the victimôs statement 

wasnôt proper. 

     Held: The court in sentencing is 
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entitled to consider the victimôs 

version as reported in a presen-

tence report, or information be-

yond that strictly related to the 

conviction offense. The holding 

applies even where the elements of 

the conviction offense are at odds 

with the indicted one.  

 

May Defense Counsel Cross  

Examine Victims at Sentencing? 

     In a recent case defense counsel 

requested my permission to cross 

examine a victim who elected to 

speak at sentencing. The request 

was based on the theory that vic-

tims are ñadverse witnessesò or 

ñaccusersò whom the defendant is 

entitled to confront and question. 

     This judge informally advised 

defense counsel prior to sentenc-

ing that it would prohibit the 

planned questioning because, after 

pleading and being found guilty, 

the defendant is no longer an 

ñaccused.ò 

     At the actual sentencing de-

fense counsel never sought to 

question the speakers. 

 

V. Court May Exercise Discre-

tion and Recognize Otherwise 

Inadmissible Evidence in Con-

sidering a Motion for Summary 

Judgement 

 

     Held: Where movant for sum-

mary judgement submits docu-

ments in support of the mo-

tion which are not objected 

to by the opposing party, 

the court may consider them 

in ruling on the motion even 

though they are not strictly 

admissible. Any objection 

to those documents is 

waived.  

     In the subject case, plaintiff 

ignored defense requests for ad-

mission. The trial court considered 

the matters addressed therein as 

admitted even though the admis-

sions should have been either filed 

separately with the court with a 

motion for admission, or accompa-

nied by an affidavit, per Civ. R. 56

(C) and (E). Kanu v. George De-

velopment, Inc., 2002-Ohio-6356, 

6th Dist. COA. 

     Exception: While such materi-

als submitted can be properly con-

sidered if not denied or objected 

to, the materials relied upon, ñé

must still be in the record [of the 

trial court] for review or the waiv-

er rule will not apply.ò See: 

Threatt v. White, (Not Reported), 

1996 WL 684141, 10th Dist. COA. 

     In Threatt, plaintiff Michael A. 

Threatt filed a personal injury 

claim against Charles White aris-

ing out of an accident which oc-

curred in 1992. He then had anoth-

er accident in 1994 involving Kev-

in L. Brown. He filed an amended 

complaint in the White action add-

ing Brown as a defendant. Later 

Threatt filed a second amended 

complaint naming State Farm as 

an additional defendant. State 

Farm insured the Threatt vehicle. 

Threatt claimed in the second 

amended complaint that as a result 

of the 1992 accident State Farm 

might be liable to him under the 

uninsured/underinsured motorist 

clause of the policy covering him 

on the car he was driving.  

     State Farm moved for partial 

summary judgement against 

Threatt. State Farm alleged failure 

on the part of the plaintiff to bring 

suit or demand arbitration within 

two years of the date of the acci-

dent as required by the policy.  

     The trial court granted State 

Farmôs motion. However, State 

Farm never entered a copy of the 

policy into the record. While its 

motion in support contained ex-

cerpts purportedly taken from the 

policy, the policy was never sub-

mitted as evidence or otherwise in 

the record of the case. Simply cit-

ing to it in a memorandum of 

counsel does not trigger the waiver 

rule. 

     In this circumstance State 

Farmôs failure to attach the policy 

is not waived, as it leaves no evi-

dence in the record to support the 

granting of the motion. Cases such 

as Kanu, supra, were distinguished 

by the 10th District by quoting an 

8th District case, ñé[w]hile a fail-

ure to object to improper material 

submitted with a summary judge-

ment pleading may constitute a 

waiveréthe material must still be 

present in the record for review.ò 

St. Vincent Charity Hosp. v. Eget 

(March 26, 1987) Cuyahoga App. 

No. 52242, unreported. 

 ñDo as adversaries do in 

law, strive mightily,  

but eat and drink as 

friends.ò 

ïWm. Shakespeare, 

The Taming of the Shrew, 

Act I, sc. 2. s  
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 Stimulus payments, also 

referred to as advance tax credits 

or Economic Impact Payments 

(ñEIPsò), have been the unfortu-

nate subject of misinformation and 

confusion.  A prime example orig-

inates with the CARES Act, which 

stipulated that an estate was not an 

ñeligible individualò to receive an 

EIP, but did not address the treat-

ment of a deceased individual 

(which is a separate taxable enti-

ty).  As an EIP is effectively a tax 

refund (not income), this caused a 

gap in guidance regarding the eli-

gibility of a deceased individual. 

 Due to the IRSôs use of 

2018 and 2019 tax returns in deter-

mining EIP eligibility, the receipt 

of EIPs by individuals who died in 

2019 or early 2020 is understanda-

ble.  Still, the lack of clear legal 

guidance as to the return (or reten-

tion) of an EIP received by such a 

decedent has been the cause of sig-

nificant debate.  Happily, this gap 

has been bridged by the Consoli-

dated Appropriations Act, 2021 

(which authorized the second 

EIP), and was effectively mirrored 

in the American Rescue Plan Act 

of 2021 (which authorized the 

third EIP). 

 

Impact of Date of Death 

 In most situations, the is-

sue will be decided by date of 

death (assuming that all other eli-

gibility requirements are met).  If 

an individual died prior to 

1/1/2020, they will be ineligible 

for all three EIPs.  If they survived 

to 1/1/2020, they will be eligible 

for the first and second EIP.  If 

they survived to 1/1/2021, they 

will be eligible for all three EIPs.  

This is true, even if the individual 

was deceased by the time the EIP 

was actually received. 

 Why is this the case?  Title 

II, subtitle B, section 2201 of the 

CARES Act served to amend title 

26 of the U.S. Code (subtitle F, 

chapter 65, subchapter B) by in-

serting a brand-new section 6428, 

entitled ñ2020 Recovery Rebates 

for Individuals.ò However, it did 

not end there.  Division N, title II, 

subtitle B, section 272 of the Con-

solidated Appropriations Act, 

2021 (aka the ñCOVID-related 

Tax Relief Act of 2020ò) then in-

serted Section 6428A just after 

Section 6428.  This was followed 

more recently by Title IX, part 4, 

subtitle G, part 1, section 9601 of 

the American Rescue Plan Act of 

2021, which inserted Section 

6428B just after Section 6428A.   

 In short, while section 

6428 did not specifically address 

the eligibility of deceased individ-

uals, section 6428A(f)(2)(A) pro-

vides for a specific cutoff date, 

stating in part that ñany individual 

who was deceased before January 

1, 2020, shall be treated for pur-

poses of applying subsection (g) in 

the same manner as if the valid 

identification number of such per-

son was not included on the return 

of tax for such taxable year.ò  Sub-

section (g) then states in part that 

ñ[i]n the case of a return other than 

a joint return, the $600 amount in 

subsection (a)(1) shall be treated 

as being zero unless the taxpayer 

includes the valid identification 

number of the taxpayer on the re-

turn of tax for the taxable yearò, 

with subsection (a)(1) being the 

section that authorizes the second 

EIP of $600.  Similar language 

appears in 6428B(g)(2)(B)(i), 

which provides for the specific 

cutoff date of January 1, 2021 

(regarding the third EIP of 

$1,400). 

 In plainer English, an indi-

vidual must have a valid identifi-

cation number (aka, a Social Secu-

rity Number) to be eligible for an 

EIP.  If the individual survived to 

the date of 1/1/2020, they have a 

valid identification number for the 

2020 taxable year and are there-

fore eligible for the second EIP.  

Though debate continues, it is this 

authorôs personal opinion that a 

decedent who survived to 1/1/2020 

is also eligible for the first EIP, as 

both of the 2020 EIPs could be 

claimed as a recovery rebate credit 

on the decedentôs 2020 tax return.  

(See next page.)  If the individual 

survived to the date of 1/1/ 2021, 

they have a valid identification 

number for the 2021 taxable year 

and are therefore eligible for the 

third EIP. 

(Continued on page 8) 
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Tax Refund 

 An EIP is simply a tax re-

fund that has been paid in ad-

vance.  It is not income.  The tax 

refund itself is called a recovery 

rebate credit (ñRRCò).  An RRC 

can be claimed on the individualôs 

2020 Form 1040 or 1040-SR, so 

long as the individual has not al-

ready received their full RRC 

amount in the advance form of an 

EIP.  Though the same calculation 

is used for both EIPs and RRCs, 

the underlying tax information the 

calculation is based on does differ.  

(Due to timing, the EIP calcula-

tions were based on tax returns 

from 2018 or 2019, whereas the 

RRC calculations are based on ac-

tual 2020 tax returns.)   

 As EIPs (and RRCs) are 

tax refunds, the provisions of 26 

USC Ä6409, OAC 5160:1-2-02(C)

(3), and OAC 5160:1-3-05.14(B)

(2)(j) do apply.  An EIP is not to 

be counted as income (at all), and 

is not to be counted as a resource 

(for a period of 12 months from 

receipt), when determining eligi-

bility for benefits or assistance un-

der any Federal program, or State 

or local program, financed in 

whole or in part with Federal 

funds.  That includes the Supple-

mental Security Income (SSI) pro-

gram and the Medicaid program.  

 

Deceased at Time of Receipt 

 If an individual survived to 

the date of 1/1/2020, but died prior 

to actually receiving the first or 

second EIP, it has no impact on 

their eligibility.  The correspond-

ing RRC could still be claimed on 

the decedentôs 2020 Form 1040 or 

1040-SR, and the EIP is simply an 

advance payment of that RRC.  

This was confirmed in the 1040 

and 1040-SR instructions for 2020 

(regarding Line 30), which state in 

part:  

The recovery rebate credit was 

paid out to eligible individuals 

in two rounds of advance pay-

ments called economic impact 

payments. The economic im-

pact payments were based on 

your 2018 or 2019 tax year 

information. The recovery re-

bate credit is figured like the 

economic impact payments 

except that the credit eligibility 

and the credit amount are 

based on your 2020 tax year 

information. If you didnôt re-

ceive the full amount of the 

recovery rebate credit as eco-

nomic impact payments, you 

may be able to claim the re-

covery rebate credit on your 

2020 Form 1040 or 1040-SR. 

Generally, you are eligible to 

claim the recovery rebate 

credit if in 2020 you were a 

U.S. citizen or U.S. resident 

alien, weren't a dependent of 

another taxpayer, and have a 

valid social security number. 

This includes someone who 

died in 2020, if you are pre-

paring a return for that per-

son. 

 

No Return of Excess EIP  

Required 

 If an individual received an 

EIP amount that exceeded the 

amount they should have received 

(based on their actual 2020 tax re-

turn), the IRS has provided the 

following explicit guidance as of 

3/22/20211:  

No, there is no provision in the 

law that would require individ-

uals who qualify for a payment 

based on their 2018 or 2019 

tax returns, to pay back all or 

part of the payment, if based 

on the information reported on 

their 2020 tax returns, they no 

longer qualify for the payment 

or would qualify for a lesser 

amount of the payment. 

 

Nuances Apply 

 Lastly, it should be noted 

that nuances do apply to each of 

the legislative acts.  This includes 

the eligibility of adult dependents, 

certain creditor protections, and 

special rules for members of the 

armed forces (regarding joint tax 

returns). s  
 

1.  First Economic Impact Payment Ques-
tions and Answers, Q J3, https://
www.irs.gov/newsroom/first-economic-
impact-payment-questions-and-answers-
topic-j-reconciling-on-your-2020-tax-return 
(accessed 3/30/2021).  

Date of  Death EIP  Eligible? 

Before 1/1/2020 Any EIP No 

On or after 1/1/2020 1st or 2nd EIP Yes 

On or after 1/1/2021 3rd EIP Yes 

https://www.irs.gov/newsroom/first-economic-impact-payment-questions-and-answers-topic-j-reconciling-on-your-2020-tax-return
https://www.irs.gov/newsroom/first-economic-impact-payment-questions-and-answers-topic-j-reconciling-on-your-2020-tax-return
https://www.irs.gov/newsroom/first-economic-impact-payment-questions-and-answers-topic-j-reconciling-on-your-2020-tax-return
https://www.irs.gov/newsroom/first-economic-impact-payment-questions-and-answers-topic-j-reconciling-on-your-2020-tax-return
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Important Note: 

Dinn, Hochman & Potter, LLC 

has moved:   
6105 Parkland Boulevard,  

Suite 100 

Cleveland, Ohio 44124 

The office telephone and fax re-

main the same:   

Main: (440) 446-1100 

Fax: (440) 446-1240 

sobojski@dhplaw.com 

www.dhplaw.com 

  

Ross v. Ross, (11th Dist. 2020) 

2018-Ohio-1244.  

Attorney fees.  In dissolution ac-

tion where wife sought enforce-

ment of husband's obligation to 

make payments pursuant to sepa-

ration agreement, trial court did 

not err in awarding attorney fees to 

wife under R.C. 3105.73(B) but 

did err in its calculation of the fees 

related to preparation, filing and 

litigation of wife's motion since a 

portion of the fees arose from 

work performed prior to the filing 

of the motion. 

 

Hanamura-Valashinas v. Tran-

sitions by Firenza, L.L.C., (11th 

Dist. 2020) 2020-Ohio-4887.  

Fraudulent transfer.  In plaintiffs-

homeowners' breach of contract 

action against defendants-

construction company and individ-

uals, trial court did not err in 

awarding plaintiffs damages for 

fraudulent transfer where defend-

ants transferred assets to their LLC 

from their corporation, which had 

entered into a construction agree-

ment with plaintiffs, and under the 

Uniform Fraudulent Transfer Act, 

the LLC-transferee is not required 

to also be a debtor, so judgment 

was consistent with a valid claim 

under the Act, R.C. 1336.04(A). 

 

Maas v. Maas, (1st Dist. 2020), 

1st Appellate District 

Fiduciary duty.  In plaintiff's ac-

tion for breach of fiduciary duty 

against his brothers and other out-

side directors of family business 

arising from disagreements over 

business expansion, charitable giv-

ing programs and alleged gross 

mismanagement by one brother, 

summary judgment in favor of de-

fendants was not error since the 

company's failure to meet short-

term profitability goals did not rise 

to the level of breach of fiduciary 

duty, plaintiff's evidence consisted 

of personal opinions and conclu-

sions, and the court properly ap-

plied the business-judgment rule, 

R.C. 1701.59(F). 

  

Am. Express Natl. Bank v. Bush, 

(11th Dist. 2020) 2020-Ohio-4424. 

Credit card debt.  In bank's action 

against cardholder for defaulting 

on credit card obligations, result-

ing in judgment for the bank, the 

trial court did not err in denying 

the cardholder's motion for relief 

from judgment where the card-

member agreement and account 

statements admitted into evidence 

showed that there was a binding 

agreement between the parties 

even in the absence of a signed 

agreement, and check payments to 

the account endorsed by cardhold-

er are probative of her acquies-

cence to the cardmember agree-

ment.s  

From Schraff Thomas Law: 

 

Schraff Thomas Law is pleased to announce the addition of  

attorney Claudia Rose Brown to our team.  Claudia is experienced 

in long term care and Medicaid planning and will primarily work 

out of our Willoughby Hills and Chagrin Falls offices. 

mailto:sobojski@dhplaw.com
http://www.dhplaw.com/


 I like to say that my wife 

Anita, my son Connor, my son 

Brendan, and I  graduated from 

Ohio Northern University Law 

School in 1993.  I was the only 

one in law school, but we all had 

to work together to make it hap-

pen. 

 To show you what a small 

world it is, in my second year of 

law school, I argued in a Moot 

Court competition in Dayton.  In 

the first round my opponent was 

Cincinnati Law School student, 

Lisa Carey.  Lisa won.  Three 

years later, we find ourselves in 

the Geauga Bar Association. 

 I am the one and only law-

yer in both sides of our family, 

which makes for a lot of free legal 

advice.  Graduating from law 

school with a wife, two infant 

sons, and a chunk of law school 

debt, I was ready to take any pay-

ing job anywhere I could find.  I 

had immense luck and good for-

tune to have hit it off with the late 

Jack Liber in a chance job inter-

view and became primarily his 

associate in what was then Span-

genberg Shibley Traci Lancione & 

Liber.  We practiced closely for 

twelve years together.  Jack Liber 

was an extraordinary lawyer and 

mentor and emphasized the right 

way to be a practicing lawyer.   

 Approaching 28 years of 

litigation, I have been blessed to 

have opportunities to step outside 

a strictly litigation law practice to 

experience extra-curricular assign-

ments in the law. Most recently, 

Judge Terri Stupica invited me to a 

terrific opportunity of serving as a 

part-time Magistrate.   

 Many trial lawyers wonder 

what it is like to handle a trial 

from the bench; I feel really fortu-

nate to have the chance to find out.  

A magistrate merely recommends.  

I donôt decide cases or make rul-

ingsðthatôs for our Judge.  I make 

recommendations on Default Mo-

tions, Revivor Motions, and Sum-

mary Judgment Motions. I hold 

civil hearings in the Small Claims 

Division on Thursdays in the Mu-

nicipal Court Room, and make 

recommendations for the Judge.  

Occasionally, I will conduct pre-

trials on the docket on Thursday 

afternoons.  It has only been three 

months on the job but it is certain-

ly interesting to step out of the ad-

vocate role and into the quasi-

arbiter role. 

 So, having been asked to 

offer some suggestions from my 

short experience for this article, I 

would present three: 

 The first is to encourage 

any party, lay or professional, to 

make it clear in the opening of 

your case what it is that you want 

and why you should get what you 

want.  Then, go ahead and make 

your record. Usually the Courtôs 

file for a hearing has a sparse de-

scription of the dispute and it can 

be difficult to appreciate what is 

important in the testimony if a par-

ty just launches into testimony and 

starts piling up exhibits.  

 The second suggestion, 

again to lay or professional partici-

pants, is please do not hesitate to 

acknowledge a weak or negative 

point if itôs out there.  Credibility 

is always a factor in how a case is 

received. When participants have 

the confidence in their case to call 

a weak point a weak point, the 

credibility you sustain in doing so 

will often embolden the strong 

points you make in your case.   

 And finally, as my former 

mentor taught me over and over, 

ñless is more.ò  Especially in the 

Small Claims Division, where it is 

not uncommon to have five or six 

hearings set in a morning, a fo-

cused, concise and direct presenta-

tion of your case will always be an 

asset in seeking the right outcome 

for your case.s  
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Wishing  

Linda  

Kostelnik  

a Wonderful  

and Happy  

Retirement!  

 To quote a popular game 

show host, ñAnd the survey 

saysé,ò an overwhelming number 

of appellate practitioners want to 

return to in-person oral arguments, 

and more than half want to return 

immediately or within the next 

month.  

 Early in the pandemic, the 

Eleventh District Court of Ap-

peals, which serves the five most 

northeastern counties in Ohio, 

moved all oral arguments to the 

ZoomÈ platform.  With almost a 

yearôs worth of experience con-

ducting virtual oral arguments and 

the increasing number of fully 

vaccinated practitioners and judg-

es, the court decided to survey fre-

quent appellate practitioners in the 

district to better understand the 

efficacy of and preference for vir-

tual oral argument and the ZoomÈ 

platform; the willingness to and 

timing of a return to in-person ar-

guments; and whether practition-

ers would opt for a virtual oral ar-

gument if the court offered a hy-

brid of in-person and virtual ap-

pearances post-pandemic. 

 The survey was conducted 

via email during the week of 

March 15 through March 19, 

2021.  The survey was sent to 

members of each bar association 

in the five-county district, as well 

as the bar associations in Mahon-

ing and Summit counties and to 

the litigation and appellate sec-

tions of the Cleveland Metropoli-

tan Bar Association.  Surveys were 

also directed to each prosecuting 

attorney and public defender office 

in the district, along with the Ohio 

Attorney General and the Ohio 

Public Defenderôs offices. 

 Sixty-seven responses were 

received, and as noted, the court 

learned that most appellate law-

yers want to argue their cases in 

person.  The observations from the 

respondents validated our courtôs 

decision to go to a videoconfer-

ence platform at the start of the 

pandemic. 

¶ 67% of the respondents pre-

ferred in-person oral argu-

ments.   

¶ 22% preferred remote argu-

ments, 

¶ 11% responded that their 

choice depended on the case. 
s  
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 It is no secret that many 

families have had to deal with the 

pain and destruction that comes 

with the ugly faces of Drug and 

Alcohol addictions. It can be a 

very dark place not only for those 

who are struggling with substance 

abuse, but also for their family, 

friends, and community members 

who get unfairly damaged along 

the way. How do we break the cy-

cle of addiction? 

 One way the Geauga 

County Common Pleas Court is 

attempting to ñbreak the cycleò of 

addiction, is by the implementa-

tion of the New Leaf Program. The 

New Leaf Program is Geauga 

County Common Pleas Courtôs 

drug court program which was 

started in 2019 by the honorable 

Judge Carolyn Paschke. The Mis-

sion is: 

To help participants suffer-

ing from addiction and 

combined addiction and 

mental illness, by provid-

ing resources, support and 

requiring accountability; 

with the goals of assisting 

participants in becoming 

productive members of our 

community, reducing re-

cidivism, providing treat-

ment instead of incarcera-

tion where appropriate, 

and improving the safety of 

the public and participants.    

  

 Over the past several 

months, there have been several 

articles written about the program, 

brief descriptions of how it is run, 

and the New Leaf Program even 

celebrated its first graduation. One 

of the key components to the suc-

cess of this specialized drug court 

docket, is to make sure the local 

legal professionals are informed of 

who would make ideal participants 

for the program, the advantages of 

being in the New Leaf Program, 

and ultimately how does someone 

get into the program.   

 Who is an ideal candidate 

for the program? When looking at 

new participants for the program, 

the ideal candidate must have a 

substance abuse problem and have 

a pending felony criminal case or 

probation violation. Further, does 

the person have past involvements 

with substance abuse treatment/ 

counseling? Has their past sub-

stance abuse led to health con-

cerns/ overdose? Has the personôs 

substance abuse led to an inability 

to maintain consistent employment 

and establish positive pro-social 

relationships? For a person to be 

eligible for the New Leaf program, 

the participant must meet the crite-

ria of being someone who is High 

Risk/ High Needs. The state of 

Ohio uses the Ohio Risk Assess-

ment System (ORAS) to help de-

termine risk level of individuals 

facing felony, criminal sen-

tencings. This assessment is con-

ducted prior to sentencing, provid-

ing vital information for courts to 

make appropriate sentencings. The 

earlier individuals can be identi-

fied with having High Risks/ High 

Needs and who are struggling with 

major substance abuse issue, the 

better the chances are for them to 

take hold of their recovery and en-

gage to living a positive pro-social 

life. Offenses of Violence and Sex 

Offenses are not eligible for The 

New Leaf Program.  

 What makes the New Leaf 

program different than just having 

someone on Community Control 

alone? Community Control is an 

opportunity for individuals to have 

prison sentence suspended and in-

stead of going to prison, have the 

opportunity to complete special 

conditions, pay back restitution, 

etc. Often times, individuals 

placed on community control, 

work with their probation officers, 

and are able to navigate back to 

being a productive member of our 

community without having to have 

much intervention. The New Leaf 

program is a much more intense 

form of supervision. Participants 

are required to adhere to a much 

more regulated drug screen sched-

ule, attend regular drug court hear-

ings, and engage regularly with a 

treatment team that will help to 

navigate the participant through an 

individualized treatment plan. The 

length of the program ranges from 

16-24 months.  

 Although the New Leaf 

(Continued on page 13) 
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Program may sound like quite the 

commitment (and it is), the pro-

gram also has the ability to help 

reduce so many barriers that may 

have hindered an individualôs suc-

cess in the past. Rent assistance, 

car repairs, financial assistance 

with education, utilities, medica-

tion, medical needs, gas cards/ 

transportation etc., have been areas 

the New Leaf Program has been 

able to assist the participants with 

thus far. The Court conducts 

weekly treatment team meetings to 

discuss rewards consequences and 

makes sure treatment needs are 

being addressed. The Program also 

provides a positive, encouraging 

environment that helps to motivate 

and build up the participants while 

simultaneously promoting a cul-

ture of honesty and accountability. 

The road to sobriety is not always 

a smooth one, and the New Leaf 

Program has built in a system to 

address consequences based on 

non-compliance of program ex-

pectations with the goal to ulti-

mately work with the participant 

to re-engage with their individual 

and program goals. 

 How does one get linked to 

the New Leaf Program? First off, 

enrollment into the New Leaf pro-

gram is a voluntary program. Our 

Common Pleas Court Judges will 

not sentence someone to complete 

the program unless they voluntari-

ly wish to enter the 

program. While repre-

senting clients, if at-

torneys have a High 

Risk/ High Needs cli-

ent struggling with 

substance abuse issues 

and could benefit from 

the New Leaf Program, the first 

step would be to submit an appli-

cation to the program.  Applica-

tions are in the courts of both 

Judge Paschke and Judge Ondrey, 

as well as at the Drug Court office 

located on the first floor of the 

Geauga County Court of Common 

Pleas. Handbooks about the pro-

gram are also made available to 

the potential participant at the time 

of application and they infor-

mation about the New Leaf Pro-

gram can also be found on the 

Courtôs website. (https://

co.geauga.oh.us/commonpleas/

NewLeafProgram).  Once an ap-

plication is made, Special Dockets 

Coordinator Maureen Maruna, will 

set up an interview with the poten-

tial participant. After the interview 

is complete, the application will be 

brought to Judge Paschke and the 

treatment team to determine if the 

individual qualifies for the New 

Leaf Program. If the participant is 

accepted into the program, the 

next step is to present the request 

at the Defendantôs sentencing 

hearing. The sentencing Judge 

(Paschke or Ondrey) will then 

have the option at this point to en-

roll the individual in the program.      

 Our legal community here 

in Geauga County is such an 

amazing resource and can ulti-

mately add to the success of the 

New Leaf Program. Years of sub-

stance abuse can cause so much 

damage to our participants lives 

and once they have established a 

period of sobriety, they donôt 

know where to start putting their 

lives back together. As the pro-

gram continues to grow, we have 

identified many areas in which our 

legal community can help.  We 

need to have legal partners who 

have the expertise that can help 

participants resolve credit/ debt 

issues, experienced with medical 

billing, or who may be willing to 

help with issues of foreclosure. 

Many times we have participants 

who donôt know where to start 

with getting their license back, es-

tablishing visitation with children, 

establishing paternity, and navi-

gating child support issues. A lot 

of our participants work manual 

labor jobs and need assistance 

with workerôs compensation 

claims, establishing unemploy-

ment benefits, or even filing taxes. 

As you can see, it is not just crimi-

nal matters we thrive to help with, 

but we want help equip our partici-

pants in any way possible. Every-

one deserves a life worth living 

and your services/ expertise might 

just be the help a participant needs 

to turn over a ñNew Leafò.  

 If you would like more in-

formation or want to help in any-

way, please feel free to reach out 

to our drug court team. 

 

Judge Carolyn Paschke  

Special Docket Coordinator 

Maureen Maruna  

(440) 279-1874 

Drug Court Probation  

Officer Greg Potts  

(440) 279-1871 s  

https://co.geauga.oh.us/commonpleas/NewLeafProgram
https://co.geauga.oh.us/commonpleas/NewLeafProgram
https://co.geauga.oh.us/commonpleas/NewLeafProgram
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Greetings,  

 

 I hope you and your fami-

lies are well. Itôs exciting for me to 

have this platform to talk to you, 

our local legal community, about 

your Geauga Park District. The 

Park District was established in 

1961 under Chapter 1545 of the 

Ohio Revised Code by Geauga 

Probate Judge Robert B. Ford, 

who had been petitioned earlier 

that year by the Geauga League of 

Women Voters. In doing so, he 

established a system that now en-

compasses 27 parks and 10,614 

acres. The statutes associated with 

1545 further formulate our crea-

tion, formation and various provi-

sions for operating. Allow me to 

touch on just a few portions of 

1545 that define our success.    

 One of our keys to success 

is the commitment of our Board of 

Park Commissioners. Starting in 

1962, Judge Ford appointed three 

commissioners under the provi-

sions found in 1545.05 of the 

code. Fast forward to 2021 when 

Judge Timothy J. Grendell ap-

points five commissioners under 

the same statute. A search of Ohio 

parks established under ORC 1545 

show some have three-person 

boards while others have five. 

Many of my peers speak to the 

commitment and diligence of their 

hardworking boards.  

 ORC 1545.05 also estab-

lishes criteria for commissioners. 

Before entering upon the perfor-

mance of their du-

ties, each commissioner must take 

an oath to perform those duties 

faithfully. Each also gives bond 

for faithful performance in the sum 

of $5,000, and proceeds to serve 

without compensation. In my time 

as Executive Director, I have been 

grateful for the time and commit-

ment of commissioners both past 

and present. They serve selflessly 

for the betterment of your parks on 

behalf of all Geauga County resi-

dents. 

 Another key to success lies 

in 1545.09 and 1545.11 of the 

code, which distinguish your 

Geauga Park District from other 

public park and recreation agen-

cies in the state. ORC 1545.09 and 

1545.11 clearly define our 

makeup. 

 In 1545.09, commissioners 

are directed to adopt bylaws and 

rules as the board considers advis-

able for the preservation of good 

order within and adjacent to parks 

and reservations of land, and for 

the protection and preservation of 

the parks, parkways and other res-

ervations of land under its jurisdic-

tion and control, and of property 

and natural life therein. 

 In 1545.11, commissioners 

may acquire lands either within or 

without the Park District for con-

version into forest reserves and for 

the conservation of the natural re-

sources of the state, including 

streams, lakes, submerged lands 

and swamplands, and to those ends 

may create parks, parkways, forest 

reservations and other reserva-

tions, and afforest, develop, im-

prove, protect and promote the use 

of the same in such manner as they 

deem conducive to the general 

welfare. 

 Both sections are lengthy 

descriptions, and for good reason.  

As an organization, our mission is 

to preserve, conserve and protect 

the natural features of Geauga 

County and to provide outdoor 

recreational experiences to our res-

idents of every age, every ability 

and at all times of the year. Placed 

alongside the foresight of Ohio 

legislators past, it is rewarding to 

see our mission and bylaws aligns 

so closely to the 1545 statute. 

 As your Executive Director 

for the past seven years, I have 

repeatedly touted accessibility to 

our mission. Access to nature and 

recreational opportunities is para-

mount. It is key to our suc-

cess. Iôm so grateful to work for an 

organization that serves all its resi-

dents through such well-crafted 

statutes. 

 The Board of Park Com-

missioners, park staff and I consid-

er it a privilege to provide you 

with some of the very best parks in 

the business. I hope you and your 

families are able to enjoy your 

Geauga parks now and for many 

years to come. Enjoy the wonder 

that is your Geauga Park District. 

  

John Oros, can be reached directly 

at 440-279-0833. 

www.geaugaparkdistrict.org s  
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My Trip to NYC in a òPost-COVID?ó World:   

 About three 

weeks ago, I headed to 

New York City for a 

work/vacation trip.  April 

18-21, 2021 turned into a 

great time to visit New 

York City, because the 

city had just opened up 

after COVID.  We were 

able to see sights and vis-

it restaurants without 

lines and with very few 

other people.   

 For less than 

$110.00 a night, we were 

able to book a room in 

China Town near Little 

Italy with a full city view 

including both the new 

World Trade Center, the 

Empire State Building, 

the Chrysler Building and 

all buildings in between.  

 On Monday, we 

walked between 15-16 

miles.  We walked past 

the Probate Court and the federal 

courts, and Wall Street, took the 

ferry to the Statute of Liberty and 

Ellis Island, toured the 911 Memo-

rial Museum, and came upon the 

African Burial Ground National 

Monument.   

 Right next to our hotel, we 

were able to enjoy dinner at a Chi-

nese restaurant.  After dinner, we 

walked down and up to the first 

stone tower of the Brooklyn 

Bridge, took the subway to Grand 

Central Station, and walked 

around Times Square.    

 The next day, we took the 

subway to Union Station, Madison 

Square Gardens and walked to 

walked on the Highline.  We visit-

ed Chelsea Market, walked down 

Fifth Avenue to Central Park, took 

a carriage ride around the park, 

drawn by a horse from Amish in 

Pennsylvania and with a guide 

from Ireland.  Later, we  

headed to Little Italy for 

dinner, two blocks from 

our hotel.  Both days, we 

were able to experience 

all the diversity and nor-

mality that New York 

City has to offer, but on 

a smaller than usual 

scale.  

 Everywhere we 

went, we asked how 

people were affected by 

COVID-19.  It was clear 

that many people were 

still working from home.  

I would estimate there 

were only about one 

third of the amount of 

people that would nor-

mally be walking around 

downtown.  The subway 

wasnôt crowded, and 

when we went into the 

Main Concourse of 

Grand Central Station, 

we were the only people there be-

sides the ticket-sellers at around 

10:00 pm.   

 Museums and attractions 

were only open part of the week.  

None of the churches were open, 

so you had to be sure to check 

ahead and plan accordingly.   

 On our carriage ride of 

Central Park, our driver told us on 

(Continued on page 16) 
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a normal day, he would do 10-15 

rides a day.  We were his second 

ride, and we were there at 3 p.m.   

 Times Square was mini-

mally crowded.  This, of course, 

was probably due to the closures 

of everything on Broadway.  The 

911 Memorial Museum offered 

free entry for people on Mondays.  

 Some places were under 

construction like Rockefeller Cen-

ter and the stone towers at the 

Brooklyn Bridge, but with no 

crowds, you could see things more 

closely and easily.   

 Overall, we found that the 

restaurants appeared to be the 

hardest hurt by COVID.  Restau-

rants on side-streets were begging 

people to come into their estab-

lishments.  Some of them were 

still only open on weekends.  The 

interior areas had just re-opened.  

Most restaurants on the side-

streets had outdoor ñhutsò with 

dividers set up to seat more people 

outside.  We were told that on 

weekends, they added tables in the 

streets, and blocked off the side 

streets.  Surprisingly, they didnôt 

seem to be doing a lot of take-out 

orders either.    

 The Italian restaurant 

where we ate only had about 4 ta-

bles in the two hours that we were 

there.  It was almost hard to be-

lieve that we were in New York 

City.  The owner told us that he 

closed down for two months in the 

winter as did almost all of the res-

taurants on his block.  Lucky for 

him, he and his father had an 

apartment under rent-control for 

which they only paid about 

$200.00 per month, while their 

neighbors above them paid 

$6000.00 per month.  They tried to 

keep paying their employees even 

when the restaurant was closed, 

(Continued on page 17) 
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because they didnôt want to lose 

their employees.  They also found 

that many people didnôt want to 

return to work because they made 

more money on unemployment by 

staying home...those who were 

eligible for unemployment.  In 

NYC, unemployment is not availa-

ble to many due to lack of immi-

gration documentation. 

 All of the people and many 

of the statutes wore masks, a sight 

that was certainly strange for a trip 

to NYC, but not in these times. 

(Luckily, Lady Liberty did 

not have one).  The weather 

for us could not be better, 

and the prices were fantas-

tic.  The hotel staff, the em-

ployees at the restaurants 

we visited, and the workers 

at all of the attractions we 

enjoyed were friendly and 

really bent over backwards 

to make our trip enjoyable 

(which isnôt always the case 

in NYC).  It was the best 

trip!  I would highly recom-

mend visiting before people 

realize that New York has 

just lifted all or most of its 

COVID restrictions.  Al-

ready the prices are going 

up, but you can lock them 

in now at rates that are rea-

sonable. 

 

Marijuana 

 As we were walking along, 

on nearly every street, the scent of 

marijuana wafted through the air.  

We discovered that New York had 

just legalized recreational use of 

marijuana and certain New York-

ers definitely took advantage of it, 

especially the homeless, particu-

larly ones with mental illness is-

sues.  They were all over search-

ing for used cigarettes on the 

chance that one was filled with 

weed.  Often, it appeared that they 

were successful.  The good thing 

was that they really did not seem 

interested in tourists and were not 

aggressive, though I am sure 

COVID has affected their income, 

too. 

 When I returned home, I 

looked more into the legalization 

of marijuana in New York. On 

March 31, 2021, Governor An-

drew Cuomo signed a bill passed 

by the New York legislature to 

legalize recreational marijuana in 

New York state for adults over 21.  

New York is the fifteen state, 

along with the District of Colum-

bia, to have legalized the drug for 

recreational use.   

 Gov. Cuomo tweeted, ñI 

just signed legislation legalizing 

adult-use cannabis.  This bill cre-

ates automatic expungement of 

previous marijuana convictions 

that would not be legal.  This is a 

historic day.ò   

 He also said in a statement, 

ñFor too long the prohibition of 

cannabis disproportionately target-

ed communities of color with 

(Continued on page 13) 
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harsh prison sentences and after 

years of hard work, this landmark 

legislation provides justice for 

long-marginalized communities, 

embraces a new industry that will 

grow the economy, and establishes 

substantial safety guards for the 

public.ò 

 Under the new law, the 

smell of marijuana is no longer 

probably cause for a search by law 

enforcement.  Marijuana is prohib-

ited among drivers, and the state 

plans to research methodologies 

and technologies for the detection 

of cannabis-impaired driving and 

come up with a test for the pres-

ence of cannabis in drivers.   

 It is basically legal to 

smoke marijuana anywhere in 

public wherever tobacco smoking 

is allowed, but not inside cars, 

schools, or workplaces.  Places 

that do not want marijuana usage 

would place signs stating ñno 

smoking of any kindò in their win-

dows.  These were also popping 

up in parks across New York. 

 The legislation allows for 

possession of up to 3 ounces of 

cannabis and 24 grams of cannabis 

concentrate.  Separately, in 2022, 

it allows for the growth of up to 

six plants (3 mature and 3 imma-

ture) and/or up to 12 plants per 

household (6 mature/6 immature).   

 The legalization of the 

plant is effective immediately, but 

legal recreational sales are not ex-

pected to begin for one or two 

years, so it was clear that the mari-

juana being used was either pur-

chased elsewhere or illegally.  

While use of cannabis in public 

may be subject to certain civil pen-

alties, the police showed no inter-

est in dealing with marijuana us-

ers.  

 CNN shared:  The NYPD 

has instructed officers not to stop 

and arrest people if they see them 

smoking pot in public or if they 

smell it.  Under the new policy, 

officers can only search vehicles if 

a driver appears to be under the 

influence of marijuana, and there 

is probably cause to believe that 

they have been smoking it, or if 

the driver is seen smoking or vap-

ing marijuana while operating or 

inside a vehicle.  However, the 

trunk may not be searched unless 

the officer develops separate prob-

ably cause to believe the trunk 

contains evidence of a crime.  

New guidance also states that of-

ficers ñmay not approach, stop or 

detain a parolee based on their use 

or possession of lawful amounts of 

marijuana unless the terms of their 

parole specifically prohibit it.ò  

 Through the bill, an Office 

of Cannabis Management was cre-

ated to be an independent agency 

operating with the New York State 

Liquor Authority.  The agency will 

be in charge of regulating the rec-

reational cannabis market and the 

existing medical cannabis pro-

(Continued on page 19) 
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gram.  Medical marijuana was le-

galized in 2014.  The legislation 

also sets up an equity program to 

provide loans and grants to people 

including small farmers to legally 

grow marijuana. 

 CNBC shared the follow-

ing statistics:  Black and Latino 

New Yorkers combined made up 

94% of marijuana-related arrests 

by the New York Police Depart-

ment in 2020, even though the 

cityôs statistics show that the pro-

portion of white New Yorkers us-

ing marijuana is considerably 

higher than that of either Latino or 

Black residents.  According to a 

New York City health department 

survey, 24% of white residents 

reported using marijuana, com-

pared with 14% of Black residents 

and 12% of Latino residents, over 

the two-year period of 2015-2016.   

 Under this new legislation, 

people with certain marijuana-

related convictions for activity that 

is no longer criminalized will have 

their records automatically ex-

punged.  This had occurred previ-

ously in New York in 2019. More 

than 150,000 people with some 

low-level marijuana convictions 

were cleared from their records.  

 An office in the New York 

court system, the Office of Court 

Administration, is responsible for 

sorting through the tens of thou-

sands of convictions eligible for 

expungement.  The process is con-

sidered automatic, because the 

convicted person does not need to 

file any petition to start the pro-

cess, but the changes wonôt be im-

mediate.  A team of programmers 

and analysts (not lawyers!) are 

tasked with finding each record, 

and the new law gives 

them two years to 

complete the job.  The 

office is aware of at 

least 108,000 convic-

tions that have a top 

charge of marijuana 

and they have yet to 

count those where ma-

rijuana is not the top 

charge, but estimates 

total number of eligi-

ble convictions could 

add up to more than 

150,000.   

 Another crime 

eligible for expunge-

ment is what is known 

as a ñcontrolled sub-

stanceò possession, 

but in cases that in-

volve that charge, the 

court record system 

does not specify which drug was 

involved, so those cases have not 

been counted, and the office does 

not yet know how they will find 

and expunge those records. 

 It is my opinion that the 

real reason for legalization was to 

bring more funds to New York and 

to try to pull up the economy, in 

light of COVID-19.  The legaliza-

tion is expected to eventually rake 

in billions of dollars in revenue for 

the state and for New York City in 

particular, which has a 13% tax 

(9% state and 4% local).  The leg-

islation also includes a potency tax 

of as much as 3 cents per milli-

gram of THC, the natural psycho-

active component of cannabis that 

delivers the plantôs high.  Cuomoôs 

office estimated that annual tax 

revenues from legal weed sales 

could bring upwards of 350 mil-

lion a year and 60,000 jobs to the 

state when the industry is fully es-

tablished. 

 Over the next few months, 

state officials will be writing regu-

lations that will affect what kind of 

marijuana can be purchased, 

where it can be consumed, and 

who can sell it.  For now, it seems 

to be a free-for-all! s 

 
At Left:  From Wikipedia:  William Te-

cumseh Sherman, also known as 

the Sherman Memorial, is a sculpture 

group honoring William Tecumseh Sher-

man (from Ohio), created by Augustus 

Saint-Gaudens and located at Grand Ar-

my Plaza in Manhattan, New York. Cast 

in 1902 and dedicated on May 30, 1903, 

the gilded-bronze monument consists of 

an equestrian statue of Sherman and an 

accompanying statue, Victory, an allegor-

ical female figure of the Greek god-

dess Nike.  The statues are set on a Stony 

Creek granite pedestal designed by the 

architect Charles Follen McKim. 

https://en.wikipedia.org/wiki/William_Tecumseh_Sherman
https://en.wikipedia.org/wiki/William_Tecumseh_Sherman
https://en.wikipedia.org/wiki/Augustus_Saint-Gaudens
https://en.wikipedia.org/wiki/Augustus_Saint-Gaudens
https://en.wikipedia.org/wiki/Grand_Army_Plaza_(Manhattan)
https://en.wikipedia.org/wiki/Grand_Army_Plaza_(Manhattan)
https://en.wikipedia.org/wiki/Manhattan
https://en.wikipedia.org/wiki/Equestrian_statue
https://en.wikipedia.org/wiki/Nike_(mythology)
https://en.wikipedia.org/wiki/Charles_Follen_McKim


Page 20 

To the Geauga County Bar Association: 
In the recent Ohio Supreme Court opinion In re Adoption of  Y.E.F., 2020-Ohio-6785, 
indigent parents who are facing the termination of  their parental rights in an adop-
tion proceeding are entitled to appointed counsel.  Due to this recent holding, the 
Geauga County Probate Court is seeking attorneys to add to their appointed counsel 
list for parents who are facing termination of  their parental rights in adoption pro-
ceedings. 
If  you are interested in being added to this appointed counsel list for adoption pro-
ceedings, please contact Michael Hurst at 440-279-2188. 

From the Court of Common Pleas  

County of Ashtabula 

Geauga County Bar Association 

P.O. Box 750 

Chardon, OH 44024 

 

Dear Colleagues, 

 

We would like to invite all members of the Geauga County Bar Association who may be will-

ing to accept appointments as counsel for criminal matters, to complete the Court Appointed 

Counsel Qualifications Form and return it to our Court Administrative Assistant, Wendy 

Stainfield.  The current rate of pay for attorneys accepting felony court appointments is 

$50/hour out of court and $60/hour in court.  In order to be added to our list, we requires that 

you review Ohio Administrative Code 120-1-10, and inform the Court what level of offenses 

you are able to handle based on your substantial compliance with OAS 120-1-10.  The code 

can be found by going to the following link: http://codes.ohio.gov/oac/120-1-10v1. 

 

Upon receipt and approval of any request, your name will be added to a rotating court ap-

pointment list.  The Public Defenderôs Office will continue to be the first appointed as coun-

sel, absent any conflict of interest. 

 

Thank you, 

Kathleen Thompson, 

Court Administrator 
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Condolences:  

 
 

The Geauga Bar Association ex-

tends their condolences to  

Bar member, Lisa Carey on the 

loss of her mother, Lila June 

Bungard, and Judge Carolyn 

Paschke on the loss of her father, 

Donald Paschke. 

Additionally, the Geauga Bar As-

sociation recognizes with sadness 

the loss of past sheriff,  

Daniel McClelland, and father of  

Bar member, Kelly Slattery. 
 

 

 

 

Welcome, New Members:   

Carolyn Brakey, Brakey Law LLC 

Austin Enger, 

Nager, Romaine & Schneibert Co., 

L.P.A. 

Regina Frank,  

Geauga County Prosecutorôs Office 

Ashley Kirk, Thrasher Dinsmore & 

Dolan 

Ashely Lockemer 

Kyleigh Weinfurtner, 

Zashin & Rich Co., L.P.A. 

April Woodward,  
Law Office of April L. Woodward, LLC 

 

We look forward to getting to know 

you more at an upcoming meeting! 

Geauga County Bar Association  
Announcements 

Website: 

Check out the Geauga 

County Bar Association 

Website for updated 

meeting dates, deadlines, 

and other important  

information at 

www.geaugabar.org 

 

Or Call: 

440-286-7160 

Upcoming Executive 

Committee Meetings 

2nd Wednesday of each 

month at 12:00 noon  

Next Meetings:  

May 12, June 9 

at Chardon Municipal 

Court 

R.S.V.P. to the  

G.C.B.A. Secretary 

 

Upcoming General 

Meetings 

4th Wednesday of each 

month at 12:00  

Next Meetings:  

May 26 

Ice Cream Social on the 

Chardon Square 

**Note this is early! 

R.S.V.P. to the  

G.C.B.A. Secretary 
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Ipso Jure  

Deadlines:  

Mark your calendars  

and turn in an article! 

 

June 15, 2021  

September 15, 2021  

 

 

 

Qˤiʫʔ Rˏ˙˔nɩˏrʟ 
Next Executive  

Committee Meeting:  

May 12 at 12:00 noon  

At Chardon Municipal Court 

Next General Meeting:  

May 26 at 12:00 noon 

Ice Cream Social 

Place:  Chardon Square  
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