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From the Editor
Robin L. Stanley, Esq.

Petersen & Ibold, rstanley(@peteribold.com

First, I want to thank eve-
ryone who responded to my call
for “HELP!” As you can see, the
Ipso Jure is packed full of interest-
ing articles and information thanks
to all of our contributors!

I would like to make men-
tion of the articles written by Rob-
ert Zulandt, Jr. and David Lowe on
their trips to the other side of the
world. As we approach summer,
they remind me that we all need to
take some time off to unplug and
relax. I find as attorneys we have
an extremely hard time doing just
that—unplugging. Everyone
else’s problems become our prob-
lems, and even when we are on
“vacation,” we are still working.

Some times, we just need
to walk away and be refreshed.
Lucky for us, we don’t have to go
very far. We have such great op-
portunities here in Ohio to take the
time to be away.

For me, this summer as I
do every summer, I will run a resi-
dential summer church camp from
June 12-18 at Pilgrim Hills Camp
in Brinkhaven, Ohio. This year, it
is for campers in grades 2-12. 1
know many of them have been
packing their bags and are eagerly
waiting. ..

Each year, the participants
and my volunteer staff come from
across Ohio to be welcomed into
community, to learn new things,
and to just play in the sun. It is
their chance, and mine, to discon-
nect and to become more of our
authentic selves. There will be

chances to be leaders and to share
their life experiences and to recon-
nect with something more than just
themselves. We do all the normal
camp things—hiking, swimming,
crafts, and cooking out—but it is
the moments in between that we
have the most fun—the time to
laugh and the time just to be.

We all need time to just
breathe in fresh air and to exhale
all of the things that we have been
holding inside. We get out into
nature, and sometimes I am re-
minded that it is the only way to
really see the world.

It is a time to be refreshed
and renewed and to let go. Year
after year, we journey to the hills
to share in the best time of the
whole year.

I find that it is a challeng-
ing and freeing experience to set
aside the cell phone and to not
look at the hundreds of emails that
come in during the week. [ would
strongly suggest that everyone
should try it at least once a year.
Put away your work phone and
your work schedule and give your-
self time to just be and to breathe.
You need it, and your children
need it. We all need time to be
ourselves.

So this summer, I hope that
each of you can find a time or a
place to relax and breathe and just
be. I know that I will have my
time, when I lead Circle of Friends
Camp this year, and I cannot
wait... Only a few...more...days...
to go...! www.journeythehills.org
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Reflections on Law Day 2016
From the G.C.B.A. President

Frank Antenucci, Esq.
Frank Antenucci, Esq., frankantenucci(@gmail.com

Law Day 2016, hosted by the
Geauga County Bar Association, was a
fantastic event. Much thanks to the
Law Day committee chaired by Mary
Jane Trapp, along with committee
members, Judge Terri Stupica, Judge
Forrest Burt, Doug Brown, Jim Gil-
lette, Laura Wellen, Davida Dodson, and Ann
D’Amico, and our Bar Executive Secretary, Mary Po-
land, for all their work in organizing and effectuating
such a noble event. The bar likewise greatly appreci-
ated the historical Miranda presentation by Eric Long
and lan Friedman and their staff. Most importantly,
gratitude should be afforded to all the law enforce-
ment and attorneys who participated in the event—
our distinguished law enforcement and attorneys are
the foot soldiers of the Republic who daily toil in the
trenches of liberty to uphold the rule of law. And last-
ly, I would be remiss not to thank the commendable
student essay participants—Kelly Holl, Ryan Bass,
and Carley Scott—for the gravitas they exhibited
through their essays in valuing the significance of the
rule of law.

For some relevant background information,
Law Day was first established by President Dwight
D. Eisenhower in 1958. He established Law Day as a
set-aside day to recognize, celebrate, and honor our
Nation’s commitment to the rule and order of law. In
1961, Congress officially recognized May 1 annually
as Law Day, and every President since then has is-
sued a Presidential proclamation on May 1. Below is
President Eisenhower’s unabridged proclamation:

Whereas a free people can assure the blessings of
liberty for themselves only if they recognize the ne-
cessity that the rule of law shall be supreme, and
that all men shall be equal before the law; and

Whereas this Nation was conceived by our forefa-
thers as a nation of free men enjoying ordered liber-

ty under law, and the supremacy of the law is essen-
tial to the existence of the Nation; and

Whereas appreciation of the importance of law in
the daily lives of our citizens is a source of national
strength which contributes to public understanding
of the necessity for the rule of law and the protec-
tion of the rights of the individual citizen; and

Whereas by directing the attention of the world to
the liberty under law which we enjoy and the ac-
complishments of our system of free enterprise, we
emphasize the contrast between our freedom and
the tyranny which enslaves the people of one-third
of the world today; and

Whereas in paying tribute to the rule of law between
men, we contribute to the elevation of the rule of
law and its application to the solution of controver-
sies between nations:

Now, Therefore, 1, Dwight D. Eisenhower, President of
the United States of America, do hereby designate
Friday, May 1, 1959, as Law Day in the United
States of America.

I urge the people of the United States to observe
Law Day with appropriate public ceremonies and
by the reaffirmance of their dedication to our form
of government and the supremacy of law in our
lives. I especially urge the legal profession, the
schools and educational institutions, and all media
of public information to take the lead in sponsoring
and participating in appropriate observances
throughout the Nation.

In Witness Whereof, 1 have hereunto set my hand and
caused the Seal of the United States of America to
be affixed.

(Continned on page 4)
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Law Enforcement Officer
of the Year:

Detective Steven
Deardowski

Special Recognition:
Sheriff Dan McClelland

Keynote Presentation:
Miranda: More than
Words, featuring Attorneys
Ian Friedman, Eric Long,
& Staff

Top Right: Detective Deardowski, Mary Jane Trapp,
Sheriff McClelland, Frank Antenucci. Above: Detective
Deardowski accepts his award. Judge Stupica recognized Above: Judge Burt thanks Sheriff McClelland for his
him for being dedicated, conscientious, and humble. years of service to Geauga County.

Law Day (from page 5)

Done at the City of Washington this thirty-first day of Indeed, President Eisenhower’s reflection
December in the year of our Lord nineteen hundred from nearly sixty years still holds true: we are a Na-
and fifty-eight and of the Independence of the United tion of laws—a Nation that, because of our laws, re-
States of America the one hundred and eighty-third. mains an example to the world. &

0&7%%

DWIGHT D. EISENHOWER
By the President:

CHRISTIAN A. HERTER,
Acting Secretary of State
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more than words

IAN N. FRIEDMAN, EsQ.

FRIEDMAN & NEMECEK, L.L.C.
APRIL 29, 2014

Pictures by
Paul Newman
& Lisa Carey

Student Essay Contest Winners

1st Place Winner: Kelly Holl

Student Rights: Miranda in Schools

According to a study by Dr. Richard Rogers, a
psychology professor at the University of North Tex-
as, ten percent of total arrests made in 2009 involved
a misunderstanding of rights. Of this ten percent,
one-third were juvenile arrests. The Miranda Warn-
ing, a statement of rights read by the police to indi-
viduals in custody prior to questioning, is designed to
minimize this percentage. However, the necessity of
this warning is not always clear. If a banned sub-
stance is found in a student’s locker, whether the stu-
dent should be Mirandized before answering an assis-

tant principal’s questions depends on the situation. A
finding of allergy medicine would require a different
approach than illegal drugs. When a student is ques-
tioned at school and could receive criminal charges,
he is unable to leave the building and is in danger of
self-incrimination; because of this, he should be
aware of his Constitutional rights as described in the
Miranda Warning.

A Miranda Warning must precede any custo-
dial questioning, and a school building is no excep-
tion. The absence of law enforcement does not negate
the student’s Constitutional rights and he should be

(Continned on page 6)
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Mirandized regardless of whether a police officer is
present. The student is being interrogated by an au-
thoritative figure, the assistant principal, who has the
power to discipline the student based on statements
made under duress during questioning. If the student
attempted to walk out of the school, he would be de-
tained from doing so. The prevention of the student
leaving verifies that the student is considered in cus-
tody and therefore should be Mirandized.

Many adolescents do not understand their
rights. A college undergraduate survey administered
by Dr. Richard Rogers showed that the majority of
participants answered multiple questions regarding
Miranda rights incorrectly. Even if the student in
question knows his rights, he may be cajoled or pres-
sured into disregarding them under intimidating cir-
cumstances. In JD.B. v. North Carolina, the United
States Supreme Court acknowledged that a child’s
brain is different than an adult’s in ways that could
affect a student's ability to avoid implicating himself.
If the assistant principal confirms the student’s rights
with a Miranda Warning, the student might perceive
this as an invitation to take advantage of them and
feel more secure in doing so.

The Fifth Amendment of the Constitution pro-
tects Americans from self-incrimination. Depending
on the substance found, the student could face legal
trouble and his words could be held against him in
any attempt to lessen these consequences. In a case
where the punishment extends beyond the school’s
control, the student must be aware of his rights before
his claims are held against him. The assistant princi-
pal giving a Miranda Warning does not grant extra
rights, it ensures that the student’s Constitutional
rights are known and understood. Before an accused
student is questioned, an assistant principal must give
him a Miranda Warning. Since the student is in a state
of custody and could be criminally charged, this
warning will enable him to competently protect him-
self. Students are taught to obey authority figures and
may feel intimidated when confronted by a school
staff member, which could result in self-
incrimination. It is clear that a Miranda Warning is
necessary in the case of a school questioning where
legal measures may be taken.

1st Runner-Up Winner: Ryan Bass

“You have the right to remain silent. Anything
you say or do can and will be used against you in a
court of law. You have the right to an attorney. If you
cannot afford an attorney then the courts will appoint
you one. Do you understand these rights as they have
been read to you? With these rights in mind would you
like to speak with me?” These are the “Miranda
Rights.” These rights have played a major factor in the
American court system for a great amount of time. The
Miranda rights along with their companion, the 5t
Amendment, serve as a reminder that our great nation
and its courts only want what is fair, whether it is for
your neighbor across the street or for a foreign man lost
here in America. Miranda vs. Arizona, along with
countless other court cases along the same lines have, in
my opinion, made our American constitution only
stronger. With all the rights activists today, I would be
curious to see a major court case as the Miranda vs. Ari-
zona play out today.

The topic for this essay was a very tough one to
answer at first, but then it became clear. “After a locker
search, an assistant principal questions a student about a
banned substance found in a locker. Should the student
be given the Miranda warning before being ques-
tioned?”

Well, arguing the side of the student, not every-
one knows their rights and when being detained, arrest-
ed or questioned should be advised of their rights. After
all, isn’t this one thing that sets America apart from
many other nations?

Now most parents do not accompany their
child(ren) to school all day, as most have their own
work to attend to, so someone like an assistant principal
serves as a daily role model to students at the institu-
tion. For the matter of research I have obtained a defini-
tion of an assistant principal, along with that I found
that their tasks are mostly carrying out work given to
them by the school’s principal along with other things,
such as attending or helping with after-school clubs or
parties. Another great factor to present is the fact that
students are the next generation of our great country. If
we were to give them an unfair court case not only
would it be unfair, but we would need to ask ourselves,
“If we do not give this generation their rights then who
would share our rights to the generation after them?” I

(Continned on page 7)
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would like to state that a country which questions and
interrogates its youth without telling them their rights is
not a country I would like to live in. I am very proud to
live in a country which provides rights to not only free-
dom, but we get to know that we are entitled to an attor-
ney. This great country is America, The Land of The
Free.

In conclusion, I would dare to say, in the event a
student is questioned about his/her banned substance
found in their locker they SHOULD be given a Miranda
warning before the questioning, they should be able to
contact a lawyer and they should be able to remain si-
lent. I said before that the answer became clear to me
and it has. Thinking about it now, it sounds more like,
“Do my rights apply here?” and yes! Your rights should
apply anywhere. At school of all places you should be
given a Miranda warning from the teachers, the assistant
principal and everyone working there are simply there
to teach and educate the student! If ever I would not be
given a Miranda warning at school I would wonder if
the school was even there for my teaching. I am glad I
will never have to be given the Miranda warning, but
should I ever need it, I know I have more than words.

However, an assistant principal or any non-law
enforcer has no power outside the court trial, they may
call a police officer or law enforcer and relay the infor-
mation given by the questioned student, at this point the
law enforcer must give the Miranda warning before
questioning the student for themselves; no matter if it
had been give beforehand.

Finally, I have found it would be beneficial for
the student to know his rights before his questioning,
again the Miranda Rights are more than just words.

2nd Runner-Up Winner: Carley Scott

Miranda Warnings!

Have you ever witnessed someone being arrest-
ed? Have you ever been arrested? Well, maybe you've
heard it first hand or maybe seen it on the television, but
either way, I'm positive you have heard of the Miranda
Rights. “You have the right to remain silent. Anything
you say can and will be used against you in the court of
law. You have the right to an attorney. If you cannot
afford an attorney, one will be provided for you. Do you
understand these rights I have just read to you? With
these rights in mind, do you wish to me?”” They are also
called the Miranda Warnings. These originated from
one of the most well-known court cases in American
History, over fifty years ago. The State of Arizona vs.

Ernesto Miranda was one of the most argumentative
cases ever heard of.

The Exclusionary rule was born out of this case.
The Exclusionary rule simply states that evidence ob-
tained illegally cannot be used in the court of law. This
rule is what paves the pathway for Miranda to win the
third trial at the Supreme Court.

Ernesto Miranda robbed a bank employee of
eight dollars. The police followed him homes and was
then arrested. When he was in the interrogation room
being “interrogated,” he snapped and confessed. He
confessed to everything from stealing to kidnapping to
the rape of an eighteen year old girl. A trial sent him to
the prison with a twenty year sentence.

Well, little did they know that as he wrote at the
top of his paper, “With Full Knowledge of My Legal
Rights,” he did not mean it. So they did not read him his
rights. In the next trial Miranda claimed that he, in fact,
did NOT understand his rights. The Supreme Court
ruled in his favor because no one bothered to tell him
his rights! The whole confession was garbage! Without
it, the prosecutors had no case. Ernesto was a Free Man.
Well, for a while anyway. He wound up serving eleven
years. “ It would be irony enough Miranda Rights were
meant to protect us for unlawful imprisonment, were put
in place to benefit a man who clearly deserves all the
imprisonment that came his way.” Says Author Eric
Yosomono of “Cracked” Webpage.

After a locker search, an assistant principal
questions a student about the illegal substance found in
the locker. Should the student be given a Miranda
Warning before being questioned? The answer is no,
because he is not under arrest yet. If the situation was
that the assistant principal called the police and the stu-
dent was arrested, then the Warning would come into
place.

The Miranda Warnings/Rights are very crazy
but informative and interesting. If you are ever arrested
make sure you understand your rights. You should al-

ways know the law. It could just save your life one
day! €&
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Student Loans Can Be Discharged

in Bankruptcy
Jann Washington, Esq.
Jann Washington, Esq., JannW99(@gmail.com

Prior to the Bankruptcy Abuse
Prevention and Consumer Protection
Act of 2005 (BAPCA), student loan
debts were dischargeable in bankrupt-
cy. Since then, many are under the
assumption that student loan debts are
not dischargeable in bankruptcy. And,
for the most part, everyone is right in their assump-
tion. However, the tide is turning, and courts are be-
ginning to allow more and more discharges based on
“undue hardship,” and more politicians and courts are
coming up with plans to ease the financial burden that
student loans are exerting on people across the coun-

try.

Under 11 U.S.C. §523(a)(8), student loan
debts can be discharged if the debtor can show
“undue hardship:”

(a) A discharge under section 727, 1141, 1228
(a), 1228(b), or 1328(b) of this title does not dis-
charge an individual debtor form any debt—

(8) unless excepting such debt from discharge

under this paragraph would impose an undue

hardship on the debtor and the debtor’s de-
pendents, for—
(A)
(1) an educational benefit overpayment
or loan made, insured, or guaranteed
by a governmental unit, or made under
any program funded in whole or in
part by a governmental unit or non-
profit institution; or
(i) an obligation to repay funds re-
ceived as an educational benefit,
scholarship, or stipend; or
(B) any other educational loan that is a
qualified education loan, as defined in
section 221(d)(1) of the Internal Revenue
Code of 1986, incurred by a debtor who is
an individual,

Congress never defined the term “undue hard-
ship” and it has been left to the courts to determine
what qualifies as an undue hardship. There are two
tests that bankruptcy courts across the United States
have used to determine what student loan debts can
be discharged under §523(a)(8). A handful of courts
use the “totality of the circumstances” test which ex-
amines all relevant factors to determine if the debtor
can afford repayment of the loans.

The majority of the courts, however, use the
three part Brunner test set forth in Brunner v. New
York State Higher Educ. Servs. Corp., 831 F.2d 395
(2" Cir. 1987). Under the Brunner test, the debtor
must show (1) he cannot maintain, based on current
income and expenses, a minimal standard of living
for debtor and dependents if forced to pay student
loans; (2) additional circumstances exist indicating
the state of affairs is likely to persist for a significant
portion of the repayment period; and (3) a good faith
effort has been made to repay the student loans.

Unfortunately, with the invention of the De-
partment of Education’s Income Based Repayment
(IBR) options, many courts have been holding that
debtors have been unable to satisfy the first prong of
the Brunner test because repayment amounts can be
as little as $0.00. The bankruptcy judges are re-
examining this prong, however, with some judges
determining that the IBR options are insufficient to
prevent a debtor from discharging his loans due to
undue hardship.

Judges in jurisdictions from Massachusetts
and Wisconsin have held that the income based re-
payment plans prevent the financial “fresh start” that
bankruptcy is meant to allow because the interest
continues to accrue, thereby increasing the debt; and,
at the end of the 25-year repayment period, the in-
come tax debt that would be owed as a result of the
debt forgiveness will likely cause even more financial

(Continned on page 9)
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Student Loans (from page 9)

hardship for the debtor.

The elderly are particularly strained by stu-
dent loan debt. In 2013, people aged 60 and older
held $18.2 billion in student loan debt. There were
2.2 million borrowers over the age of 60. Twenty-
seven percent (27%) of all student loans held by peo-
ple over the age of 65 were in default. Worse than
these figures, however, is the fact that 155,000 sen-
iors have lost part of their social security benefits,
because the federal government can garnish social
security benefits. No other creditor can garnish social
security benefits except the federal government when
a federal debt is owed (taxes and student loans). A
glimmer of light to elderly debtors has been provided
by Democratic Senators, Ron Wyden, of Oregon, and
Sherrod Brown, of Ohio. In December, 2015, these
Senators introduced a bill that would stop the govern-
ment from being permitted to garnish social security
benefits to pay federal debts. If it makes it through to
signature, it will provide relief to hundreds of thou-
sands of elderly debtors across the country.

In a case in Massachusetts, debtor Robert
Murphy is on track to have his Parent Plus loans dis-
charged by the bankruptcy court. Mr. Murphy is 65
years old. He was the president of a manufacturing
firm when he lost his job in 2002, and had been una-
ble to find new employment. He and his wife were
living on her $13,000 teacher’s aide salary. At the
time he filed bankruptcy he owed approximately
$246,000 in Parent Plus loans which he took out for
his child’s education. The Department of Education
argued that Mr. Murphy should not be allowed to dis-
charge his debt, because he took out the loans when
he was unemployed and knew he would be unable to
discharge them. Mr. Murphy is winning his argu-
ment, however, as the court of appeals has asked the
parties to attempt a settlement of the case. Mr. Mur-
phy’s case shows that it is possible to fight for dis-
charge of student loan debt.

In fact, a 2011 study conducted by Jason Iuli-
ano (JD Harvard School of Law, Ph.D. candidate in
Politics from Princeton) found that four out of ten
debtors that attempted discharge of student loan debts
were successful in those efforts. His study found that
in 2007 there were more than 169,000 student loan
borrowers who filed for bankruptcy across the coun-

try. Of those debtors only 213 attempted to discharge
their student loan debt. And, of those 213 who at-
tempted to discharge the debt, 51 received a full dis-
charge, 30 received a partial discharge, 25 received
an administrative remedy, and 107 received no relief.

Even the U.S. Department of Education is rec-
ognizing that some borrowers need their student loan
debts discharged in bankruptcy. In July, 2015, the
Department of Education released its “guidelines” for
determining undue hardship in bankruptcy adversary
proceeding cases. The guidelines that the Department
of Education set forth to determine if it should fight
or concede to discharge include:

o Whether there was a physical or mental impair-
ment that qualified the debtor for an administra-
tive discharge by Total or Permanent disability
(i.e., SSDI or service connected disability),

o Whether the debtor had filed for bankruptcy due
to factors beyond his control (i.e. protracted ill-
ness or divorce which severely impacted the debt-
or’s income);

o Whether the debtor pursued income driven plans;

Whether the debtor made any payments when he

had the resources to do so;

How long the debt had been in repayment

Whether it was the only debt owed by the debtor;

Whether other debts were reaffirmed;

Whether the debtor is approaching retirement;

Whether the debtor’s health had substantially

been altered since the debt was incurred; and

o Whether the debtor’s expenses are reasonable
and there were no unnecessary expenses (i.e. no
expensive vacation trips, luxury vehicles, etc.).

As the media has been reporting for the past several
years, student loan debt is about to become the new
bubble that will burst, similar to the housing crisis
this past decade. The U.S. Department of Education,
federal bankruptcy courts, the United States Con-
gress, and the President have all taken steps to slow
or stop the bubble from bursting and from a full crisis
becoming reality. Today and going forward, bank-
ruptcy attorneys will likely look closer at student loan
debts and take steps to discharge those debts in bank-
ruptcy adversary proceedings. @
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Practice Tips:

Motions for Summary Judgment

Barbara Powell

Staff Attorney for Court of Common Pleas of Geauga County,

BPowelll@geaugacourts.org

Today’s practice
tip: Attach evi-
dence to your sum-
mary judgment mo-
tions and opposi-
tions. Double, even
triple, check your

attachments.

Typically, when moving
for summary judgment, evidence
must be placed before the Court.
See Civ.R. 56(C). Evidence in-
cludes “the pleadings, depositions,
answers to interrogatories, written
admissions, affidavits, transcripts
of evidence, and written stipula-
tions of fact, if any, timely filed in
the action.” See Civ.R. 56(C).

If a report, record, or some
other document is merely attached
to a summary judgment motion, it
1s not evidence. To be evidence,
the report, record, or other docu-
ment must be authenticated and
incorporated into a properly

framed affidavit. See Civ.R. 56

(E).

In professional tort cases,
an expert’s report and opinion on
the standard of care and other is-
sues must be supported with an
affidavit.

With surprising frequency,
litigants fail to attach authenticat-
ing affidavits. Sometime, litigants
fail to file the cited deposition
transcript, fail to mention the page
and line of the transcript, or fail to
attach the cited transcript pages.
Litigants have even failed to attach
the affidavit referred to in their
own motion.

Test your knowledge:  Civil
Rules 56(C) and 12(B)(6).

Q: Civil Rules 12(B)(6) and 56(C)
can both be used by a defending
party to terminate civil litigation.
One of these rules limits consider-
ation to the complaint. The other

requires evidence. Which rule lim-
its consideration to facts alleged in
the complaint?

A: Civil Rule 12(B)(6). [Bonus
points if you know the Court may
convert a motion for failure to
state a claim which included evi-
dence into a motion for summary
judgment.]

Test your knowledge:
County Local Rule 7.B.
Q. A motion for summary judg-
ment must include a supporting
memorandum and evidence. Is
anything else required?

Geauga

A: Yes. The motion must contain
citations to authority (unless none
is available) and a proposed judg-
ment entry. See G.C.R. 7.B.

&
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Effective Firearms Training
Teaches Analysis and Retreat

Dennis Wynne

Dennis Wynne, Esq., dwynne(@wynnelaw.net

On April 30-May 1, I at-
tended the FIST (Final Intensive
Scenario Training) program at the
Tactical Defense Institute (TDI) in
Adams County, Ohio. I have at-
tended several training programs
at TDI—in fact, the prerequisites
for attending FIST are attending
TDI’s handgun training levels I-VI
(or equivalent training). 1 have
always found the TDI instructors
to be professional, friendly, help-
ful, and extremely knowledgeable.
My experience with FIST was no
different. Most of the TDI instruc-
tors are current or retired police
officers, with a few from other
professions, including an experi-
enced litigator from a large firm in
Cincinnati. In addition to civil-
ians, TDI trains law enforcement
personnel from all over the coun-
try, teachers and staff in school
districts that have instituted Facul-
ty Administrator Safety Training
and Emergency Response
(FASTER) programs, and even
West Point cadets make the trip to
TDI once a year for training. The
West Point cadets agree that the
training at TDI exceeds anything
they receive at the U.S. Military
Academy. Having served in the
U.S. Army, I can say first hand
that TDI’s training programs are
superior to anything I received
during basic training (although
that was a long time ago).

Beginning with my first
class at TDI, I have always been

impressed that the training not on-
ly includes, but stresses, the legal
aspects of self-defense. TDI train-
ing scenarios include situations in
which use of fircarm by a lawful
carrier of a concealed firearm
(CCW Holder) is not advised and
may be unlawful. This is unusual
based on my experiences at other
firearms training venues. Too of-
ten when one attends a firearms
training program, the attendee’s
“default” position is that every
scenario requires the use of a fire-
arm. Why else would anyone pay
for firearms training other than to
learn how to use his/her firearm?
This is often the “wrong” answer
at TDI, and the TDI instructors do
an excellent job at driving this
point home.

TDI scenarios, and espe-
cially FIST scenarios, are designed
to teach the students to: (1) ob-
serve/detect, (2) analyze/decide,
and then (3) engage or disengage
in simulated “real world” situa-
tions and under pressure. Most of
the TDI advanced training courses
use Airsoft firearms that discharge
plastic BBs using compressed air
as the propellant. In these “force-
on-force” training exercises stu-
dents wear protective equipment
covering their eyes and faces, but
often a BB or two to the arm, tor-
so, leg, etc. will leave the student
with a “reminder” (read: “welt”)
that his/her choice of action was
probably not a good option. By

way of example from my recent
FIST experience, there are two
less than optimal options: (1) en-
gaging multiple armed robbers
when you are a customer in a con-
venience store being robbed, and
(2) not staying aware of your sur-
roundings when in a dark parking
lot.

Some FIST scenarios were
designed to have the students ex-
perience tunnel vision and audito-
ry shutdown, both of which hap-
pen in “real life” and can be simu-
lated by way of well-designed and
sufficiently stressful role-playing
exercises. One example from
FIST is a plainclothes (or uni-
formed) police officer arriving on
the scene [and properly identify
him/herself] as, or just after, a stu-
dent/CCW Holder has used a fire-
arm to defend himself. In many
cases, with all the confusion and
the student focused on the threat(s)
[tunnel vision], the student did not
see or hear the police officer yell-
ing “Police, drop the
gun” [auditory shutdown]. This is
dangerous for the student (and any
real life CCW Holder) as in those
instances what does the police of-
ficer see? The officer sees the
CCW Holder holding a firearm
and not responding to the officer’s
commands. The police officer,
especially if dispatched to a “shots
fired” call, may misidentify the
CCW Holder as the “bad guy.” In

(Continned on page 12)
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some cases, the FIST student
pointed the firearm [again an Air-
soft training pistol] at the police
officer at which point the student
received a few of those
“reminders” I mentioned above.

Examples of other “wrong”
answers during my recent FIST
experience: (1) drawing your fire-
arm when approached by one or
more panhandlers [who are aggres-
sive, obnoxious, and will not take
“No, I don’t have any money” for
an answer]| at night, perhaps at a
rest area on the highway when you
come out of the rest room, (2)
drawing your fircarm when some
people with whom you are playing
cards get into a physical alterca-
tion during the game, (3) trying to
break up an altercation while
standing in line waiting to enter a
concert, (4) shooting an unarmed
intruder in your home, and (5) en-
tering your home when you return
to find it has been broken into and
there is no loved-one in the home.
In these, as well as all TDI, scenar-
ios there exists a potential threat,
but in none of these situations was
there a threat of death or grievous
bodily harm. So use of lethal force
and a claim of self-defense might
result in a CCW Holder being ar-
rested and charged with aggravat-
ed assault, manslaughter, or some
other violation of a criminal stat-
ute.

Of course some FIST sce-

narios involved a clear imminent
threat of death or grievous bodily
harm so use of lethal force was the
best option. However, after each
FIST scenario where there was a
question as to whether the use of a
firearm was appropriate, the TDI
instructors and students discussed
the legal aspects from the perspec-
tives of the CCW Holder, the po-
lice, the witness filming every-
thing on his phone to post to
YouTube, the prosecuting attor-
ney, and a jury. We discussed if
we thought that a jury would agree
with our perception of the situation
and our course of action. Even
though most of us experienced
tunnel vision and/or auditory shut-
down during the FIST program,
we all agreed that convincing
members of a jury that a CCW
Holder was experiencing tunnel
vision and/or auditory shutdown in
a “real world” situation would be a
hard sell, even with expert testimo-
ny, unless the jurors had experi-
enced these phenomena them-
selves.

So during the two days of
the FIST program for a significant
number of the scenarios in which |
was a participant the “correct” an-
swer was for the student to NOT
use his/her firearm, but rather ex-
tricate him/herself from the situa-
tion and call the police. This dis-
engagement from “sticky” situa-
tions is also important for CCW

Holders as, in addition to training
in analysis and restraint, CCW
Holders need to train to become
proficient in protecting the fire-
arms that they carry. If a CCW
Holder is involved with an alterca-
tion that does not warrant use of a
fircarm, the CCW Holder now has
to protect that firearm from the
assailant (or others) possibly trying
to take control of the firearm,
while also being able to effectively
deploy the firearm in the event the
altercation escalates and becomes
an imminent threat of death or
grievous bodily harm. This is not
an easy feat—especially if the as-
sailant and the CCW Holder are in
a “hands-on” (close quarters) en-
tanglement. TDI and others offer
training for these close quarters
situations too (I took a one day
course offered through the Buck-
eye Firearms Association a few
years ago).

As with all my TDI train-
ing experiences the FIST program
was excellent. I was very pleased
to be part of a program that not
only teaches students safe handling
and operation of firearms, but also
the “real world” legal aspects of
the use of lethal force in the State
of Ohio. Later this year, I will at-
tend TDI’s Active Shooter pro-
gram, which I expect will include
more on the legal aspects of the
use of lethal force.
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New Federal Overtime
Regulations Become Effective
December 1, 2016

Part 1—The Basics

Douglas B. Brown
Douglas B. Brown, LLC, dbb@dbbrown.com

New regulations changing the Fair Labor
Standards Act (FLSA) regarding eligibility for over-
time were announced on May 17, 2016, by the U.S.
Department of Labor (DOL). The actual final regula-
tions were published in the Federal Register on May
23, 2016. The FLSA sets rules governing minimum
wage and eligibility for overtime.

The changes consist of:

1. A new minimum salary threshold before apply-
ing the Executive, Professional or Administrative
“Duties Test” of $47,476 annually ($913 per
week), up from the current threshold of $23,660
annually ($455 per week).

2. The effective date for the new regulations is De-
cember 1, 2016. This gives employers slightly
more than six (6) months to complete their imple-
mentation strategy.

3. An automatic adjustment to the salary level will
occur every three (3) years.

4. There has been no change to the Duties Test for
Executive, Professional or Administrative em-
ployees.

5. The threshold for the Highly Compensated Em-
ployee (HCE) exemption is now $134,004 annu-
ally.

6. Up to 10% of the salary amount required for non-
HCE employees can consist of non-discretionary
bonuses, incentive pay or commissions, if paid at
least on a quarterly basis.

This means that an individual must earn at
least the new annual threshold ($47,476), before ap-
plication of the FLSA’s “duties” exemption test can
be considered. The “duties™ test evaluates whether the

individual meets one of the Executive, Professional,
or Administrative exemptions.

Unless an employee is being paid the new
limit annually on a salaried basis (with limited excep-
tions for certain classifications of work), their em-
ployer must pay them overtime regardless of their
duties. It is only when an employee is paid a salary
of at least the new annual limit and meets one of the
“duties” exemptions (Executive, Professional, or Ad-
ministrative) that they will be considered “exempt”
and not required to be paid overtime. The new
thresholds will be inflation-adjusted and will there-
fore present a moving target that employers will have
to monitor to ensure that exempt employees do not
fall below the minimum as the threshold is adjusted.

Accordingly, it is recommended that employ-
ers act now to establish a plan for coming into com-
pliance. The following are steps and concerns em-
ployers should now be taking into account as they
develop their compliance strategy:

1. Identify those employees who are currently con-
sidered exempt (not eligible for overtime) who
are earning less than $47,476.

2. For those whose salaries are close to $47,476,
determine whether a raise would be appropriate
to keep the employee above the minimum salary
threshold.

3. For all employees who will either be moved to or
are already above the minimum salary threshold,
also evaluate whether their job duties meet one of
the Executive, Professional, or Administrative
duties exemptions.

4. For currently exempt employees who are earning
(Continned on page 14)
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less than $47,476, determine how much overtime
they are actually working. If they do not regular-
ly work more than 40 hours in a week, it may be
more economical to reclassify them as non-
exempt and pay them overtime on an occasional
basis as opposed to raising their wages above the
minimum salary threshold.

5. Determine currently exempt employees who are
below the new minimum salary threshold, and
who also work a significant amount of overtime,
then evaluate the impact on the organization
when they become non-exempt. If the overtime
they would receive would be greater than giving
them a raise to above the threshold, then a raise
may make sense. If the amount of overtime they
would earn is less than what it would cost to raise
their pay above the minimum threshold, then
making them non-exempt would make sense. If
the employer does not want to either raise wages
to above the threshold or pay overtime, then the
employer has to determine how they will limit or
prevent the employee from working overtime.

6. Consider how you will communicate to your em-
ployees what is happening. Determine what you
will say to those employees who receive a raise to

bring them over the minimum threshold as op-
posed to those who do not. For example, if you
have two exempt administrative employees, one
who works a lot of overtime and one who does
not, and you give one a raise while the other is
told that they now receive overtime, consider
how you will explain the difference.

There are other cost implications to be con-
sidered when the new regulations come into effect.
Where benefits, bonuses, insurance coverage, and
premiums are linked to either base pay or total earn-
ings, if base pay is adjusted or total earnings increase
due to overtime eligibility, these linked costs will al-
so likely increase.

This is a significant change as to who re-
ceives overtime. Compliance may be a significant
burden. In any event, starting now to establish a plan
to comply will provide a better opportunity to come
into compliance without a last minute rush and po-
tentially overlooking a serious consideration.

The final regulations and a summary and
overview is available at www.dol.ecov/overtime. “Part
II — The Details” will shortly follow. @

Impressions of the Far East

Robert E. Zulandt, Jr.
Robert E. Zulandt, Jr., Esq., rez(@windstream.net

I just returned from a fabulous trip to
Asia to see how the other half of the world
lives. I visited Hong Kong and Thailand. My
son and his wife are attorneys in Hong Kong.
She is an international lawyer (as well as a
Hong Kong solicitor) and does mergers and
acquisitions on a large scale. My son does
legal consulting for U.S. companies and a fair
amount of work for an N.G.O. (non-
governmental organization, an international
non-profit organization) that provides legal
assistance to migrant workers.

Hong Kong is supposedly the most

(Continned on page 15)
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densely populated
city in the world,
and it certainly felt
that way. Itis a sea
of high rise build-
ings and people, all
built mostly on the
side of very moun-
tainous terrain.
The volume of peo-
ple and lack of
space was astound-
ing. In fact, no
matter where we
went in Asia, Hong
Kong, the islands of Thailand or Bangkok, there were
virtually no wide open spaces or uncrowded public
areas. My son and daughter-in-law’s high rise luxury
apartment was three bedrooms, but all of 900 square
feet—considered huge by Hong Kong standards.

Hong Kong contains a mix of various back-
grounds and cultures from all over the world, and
there is a large expatriate population from the U.K.
and Europe. For the most part, everyone seems to
tolerate each other. However, there is tension be-
tween local residents and those from mainland China,
which can be largely attributed to the increasing in-
fluence and control over Hong Kong by the People’s
Republic of China (PRC). By way of illustration, my
daughter-in-law, who is of Chinese ancestry, speaks
(along with my son) fluent Mandarin, the language of
the PRC. However, the language of Hong Kong is
Cantonese, and she has been confronted by locals for
not speaking the Cantonese dialect.

Hong Kong also has a large and
distinct underclass of migrant workers
(mostly female domestic helpers) from the
Philippines, Indonesia, and Sri Lanka. Do-
mestic helpers make around $500.00 U.S.
dollars a month in an extremely expensive
city and live in many instances, at best, in
closets in their employer’s homes. There is
no legal limit on the hours they can work
(many work over 12 hours a day) or mini-
mum standard for living conditions (many
live in squalor and eat poorly). Helpers
have no right to gain citizenship, regardless

of their length of employment, and must exit Hong
Kong within two weeks of their dismissal or expiry of
their contract. There are also many instances of phys-
ical and sexual abuse by employers, to which the gov-
ernment largely turns a blind eye. My son has always
been interested in advocating for the disenfranchised
classes and spends a great deal of time helping these
workers’ fight for their human rights.

We argue in this country over conservation
and being ecologically sound. It appears the far east
gives it little attention. Recycling appears extremely
limited. Pollution is evident. We were reluctant to
visit mainland China, because the air was so bad.
Even the air quality in Hong Kong, a non-industrial
city, was poor.

The food we sampled was outstanding and
delicious, but I was not always sure what I was eat-
ing. Chinese cuisine is vast and includes almost eve-
rything from fish and shark to sea cucumbers, even
seahorses, can be dried and reconstituted.

The trip made me appreciate all we have in
this country, particularly our freedoms. Hong Kong
is a quasi-democracy that is heavily influenced and
controlled by the PRC, and Thailand is a monarchy.
What we take for granted, others can’t comprehend.
What we currently argue over, whether ecological,
social inequities, etc., are often trivial compared to
what others are experiencing elsewhere in this world.
Having just celebrated another Law Day, we should
reflect upon the stability and equity inherent in our
system of laws. While still imperfect, it has created
the freedoms that are but a pipe dream to many on
this small planet; many no more than a 15 hour plane
trip to the other side of the world. &
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Cases of Interest

Pearce Leary, Esq., pearcelearv@windstream.net

Pearce Leary

Calkins vs. Calkins,
2016-Ohio-1297.

Magistrate finds
husband guilty of
financial  miscon-
duct. Trial Court
finds no financial
misconduct but does order an une-
qual division of marital property
finding that even though there is
no wrongful scienter, husband’s
unilateral actions were financially
damaging. Affirmed. Trial court
has this authority under “any other
factor” language of R.C. 3105.171

(F)(10).

MidFirst Bank vs. Stychno, 2016-
Ohio-1298.
Held: Rule 53(D)(3)(b)(iii) re-

quires that a party objecting to a
magistrate’s decision must file ob-
jections within fourteen days and
cannot request an extension of
time to file objections so that the
transcript can be prepared. The
proper procedure is to file the ob-
jections within fourteen days; pre-
pare the transcript within thirty
days thereafter (which may be ex-
tended); and file supplemental ob-
jections if deemed necessary. Alt-
hough the Court of Appeals does
not specifically say so, it would
appear that the trial court does re-
tain discretion to grant the exten-
sion of time to file objections but
if the trial court chooses not to, it
is not error.

Espyville of Pennsylvania, LLC
vs. Ron-Bon, Inc., 2016-Ohio-
1304.

Buyer drafts purchase agreement.
Seller makes handwritten changes,
signs agreement and sends to Buy-
er. Buyer revises agreement again
and sends it to seller. Buyer revis-
es agreement again and sends to
seller. Seller rejects changes and
says business no longer for sale.
Buyer signs earlier version of
agreement that seller revised and
signed and sues for breach of con-
tract. Held: summary judgment
for seller affirmed. Last revision
by buyer was counteroffer which

seller was free to reject.
&

CSl...Well, Sort of...

Michael T: Judy Co., L.PA., mike(@mikejudylaw.com

Michael T. Judy

I have never
watched an episode
of CSI. Truth be
told, I do not watch
much  television,
and when I do, I
generally avoid
shows about the law. What’s
more, I had a bad attitude about
science when I was in grade
school and high school. As a re-
sult, it was not a subject in which |
excelled academically. I do enjoy

criminal defense work, however,
and my attitude toward science has
improved dramatically since I was
17 years old. So, when I received
the brochure again this year after
having dismissed it as impractical
for several years, I considered at-
tending the “Medicolegal Investi-
gation of Death” seminar, offered
by the Wayne State (Michigan)
School of Medicine and now in its
40" year.

In the past, | had dismissed

the idea of attending this seminar.
How practical could this infor-
mation be? [ have had two crimi-
nal defense cases in which death
was involved, but neither turned
on forensic evidence. At the same
time, I have generally been able to
fulfill my CLE requirements with-
out too much trouble, often even
attending 24 hours in a calendar
year. Still, upon reviewing the
brochure, I noted that for a rela-

(Continned on page 17)
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tively modest fee, the seminar of-
fered the opportunity to earn 16.5
hours of continuing education over
the course of 2 %2 days in presenta-
tions that promised to be interest-
ing if not practical. A conversa-
tion I once overheard came to
mind. Two women were talking
with each other. One said “I saw
this dress I love, but I couldn’t buy
it; I don’t have anywhere to wear
it!” “Buy it.” said her friend, “The
event will come.” Hmm . .. if |
attended this seminar, would I sud-
denly be busy with lucrative, inter-
esting criminal defense cases in-
volving allegations of homicide?
Would they turn on exciting foren-
sic evidence? Did I mention that
lunch would be provided on both
days? I signed up.

The seminar started
promptly at 8:30 am. on a
Wednesday morning. 1 didn’t

know what to expect, but I was
surprised by a turnout of what
must have been about 150 people
(well, okay, I guess I was expect-
ing about 50 or 60). The seminar
1s marketed to law enforcement,
attorneys, and medical profession-
als. If the short haircuts and mus-
taches were any indication, the law
enforcement folks had the biggest
turnout. The fact that many at-
tendees were also openly wearing
guns on their hips also made me
think that most of them must been
in law enforcement. There were
several female attendees, but they
were decidedly in the minority.
The courses covered topics
such as “Advanced Sharp Wound
Recognition,” “Bloodspatter Pat-
tern Analysis” and “Back Page
Murders and Human Trafficking.”
The wound recognition courses

(gunshot wounds, blunt object
wounds, and knife wounds) were
all taught by the same retired
Wayne County (Detroit area),
Michigan Medical Examiner, who
had certainly seen quite a bit in his
career. A “Medical Examiner,” is
what Ohioans call a “coroner,” by
the way. The bloodspatter (not
“bloodsplatter,”) which is the
sound that blood makes when it
makes contact with a surface and
the use of which term will mark
you as a certain rube) sessions
were given by T. Paulette Sutton, a
woman from Tennessee who dis-
played not only an impressive
command of the material, but an
entertaining, if not dark, sense of
humor. Formerly with Tennes-
see’s version of BCI, she now
serves as a bloodspatter consultant
and spoke about a case in which
her investigation and testimony
about the location and angle of
blood at an alleged crime scene
resulted in a “not guilty” verdict
for her client.

Joe Navarro, a retired FBI
officer, author of several books,
and polished speaker, gave a
presentation about nonverbal com-
munication in an interview setting.
He debunked several “myths”
about what certain postures ex-
press. He also had nothing good
to say about polygraph tests, stat-
ing that in every internal investiga-
tion at the FBI in which he had
been involved, the person ulti-
mately identified as the bad actor
had previously passed a polygraph
test. In a way that verged on re-
freshing, he also debunked the
idea that there was any scientific
evidence supporting the assertion
that any specific behavior was in-

dicative of dishonesty. Address-
ing law enforcement in particular,
he stressed that the primary clues
that might indicate that someone is
not being entirely truthful are
physical displays of psychological
discomfort, not always displayed
and not always indicative, but if
recognized might alert one to
probe further.

Francisco Diaz, M.D., a
current Medical Examiner in
Wayne County, shared some
astounding statistics: there are nine
Medical Examiners in his office
who perform approximately 3,000
autopsies a year. In 2015, 600 of
those were drug-related. 450 of
that 3,000 are homicide or suspect-
ed homicide. In case you might be
wondering, that averages out to
cutting open the body of a homi-
cide victim every day of the year
with two on every fourth day. “It
does change you,” he told me
when he and [ spoke after his
presentation.

He gave a fascinating
presentation on investigation of a
pair of double murders (yes, I
mean four dead bodies) involving
classifieds posted on the Back
Page website. He also shared the
information that Toledo, Ohio is a
crossroads for human trafficking
due to its proximity to Interstates
75 and 80 and the Canadian bor-
der.

All of the lectures were
accompanied by  PowerPoint
presentations. As you might imag-
ine given the subject matter, there
was no shortage of gruesome pho-
tographs. Most disconcerting was
the fact that many of them had not

(Continned on page 18)
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been edited in any way; wounds,
faces, and, by extension, identities
were often displayed in full view.
Initially, I was taken aback. Was
there no concern for the privacy of
these victims? I can’t say that I
was offended, but I do wonder if
there are rules of etiquette in such
situations and whether they had
been observed. Maybe they fig-
ured that we were all “part of the
club” at that point. Fortunately,
there were no horrified cries from
the audience along the lines of
“That’s my Uncle Jim!”

In addition to the explicit
photographs of the victims them-
selves, I could not help but notice
that the photographs taken inside
someone’s home—of which there
were many—depicted what ap-
peared to have been very poor
housekeeping. In fact, many of
the homes in the photographs
looked like they must have been
an outright mess even before they
became an official crime scene.
Some also displayed poor taste in
furniture and décor. Although it
might be false logic to say that
keeping a clean home would make
it less likely that you’ll die prema-
turely, I came away with the
thought that perhaps keeping your
home tidy and tastefully decorated
will not hurt your chances of es-
caping a grisly death.

Most of the speakers were
informative and even entertaining,
but I'm afraid not all of them
were. The worst presentations
were given by people who had im-
pressive credentials but did little in
the way of conveying anything
interesting, much less organized
useful information. Still, the posi-
tives outweighed the negatives

and, considering some of our CLE
alternatives (anyone interested in
an all-day CLE on “Real Estate
Titles in Ohio”? How about the
fascinating and  ever-popular
“Choice of Business Entity”?), I
consider the event a success and
I’'m glad I went.

Wanting some return on
my investment nonetheless, I did
hope for a chance to use what I
learned once I got back to the of-
fice. Fortunately, I did not need to
wait long; I received a telephone
call from a potential client my first
day back. Thanks to what I
learned at the seminar, our tele-
phone conversation went some-
thing like this (“PC” = Potential
Client):
PC: Hello, I just got a ticket for
speeding in Chesterland
over the weekend. Your
client, John, is a friend of
mine. He had nothing but
good things to say about
you and recommended that
I give you a call. He said
you really helped him out
of a jam! Can you help
me?

Me:  Well, I'm not sure. Why
don’t you tell me what happened?

PC:  Well, I was going to pick
my son up from his base-
ball practice on Saturday
afternoon and...oh, I don’t
know, I guess I was going
faster than I should’ve...a
cop pulled me over and
said I was going 51 in a 35.
I haven’t had a speeding
ticket in several years, but I
really don’t want any

points on my license and I
don’t want my insurance
rates to go up. Do you
think I need a lawyer? Is
this the type of thing you
handle?

Me:  Hmmm...Were you able to
recognize any indication of a blunt
force wound?

PC:  What?

Me:  Blunt wounds. Did you rec-
ognize the indication of any?

PC: 1 don’t understand what
you’re talking about.
Me:  Well that’s understanda-

ble. Do you think you would have
recognized a blunt instrument
wound if you had seen it?

PC: What?1...

Me:  (cutting him off) Unless
you've been trained to recognize
blunt wounds, they can be very
hard to spot. Most people have no
idea what to look for. Fortunately
for you, I've just come back from a
seminar where we discussed that
very thing and I...

PC: What are you talking
about? I think I know what
blunt trauma is, but there
was no blunt trauma here.
There was no accident and
no one was injured. The
cop just stopped me, asked
me for my license and in-
surance card, I gave it to
him, and he gave me a
ticket.

(Continned on page 19)
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Me:  Hmmm . . . Did you notice myself on the use of my new in the money, take the two
any bloodspatter on the ticket it- knowledge.) points, and forget about it!
self? Notice that I did not say
“bloodsplatter.” Me: I think this case must be With that, he hung up. He

much more involved than you’re didn’t hire me and I haven’t heard

PC: TIhave no idea what you’re letting on. Is there anything from him since, but I was comfort-
talking about. you re not telling me? ed by the fact that, because of the
training 1 received at the

Me:  (thinking to myself: If dis- PC: Look I don’t know what “Medicolegal Investigation of

playing signs of psychological dis- you did for John, but there Death” seminar, I now have the
comfort are any indication of de- must be some mistake...he confidence to ask the tough ques-
ception, this guy was an off-the- said good things about you, tions and the ability to recognize
chart liar! I concluded that I was but I think there must be what’s important.

finally getting somewhere with this some  misunderstanding. &

call and mentally congratulated Oh, forget it! I’ll just send

A Trip Around the World

David E. Lowe
Thrasher Dinsmore & Dolan, D] owe@tddlaw.com

An old Army buddy of some 55 years called seum used to be called “The Museum of American
me a couple of months ago and asked if I wanted to  Aggression”, but the Commies changed the name af-
go to Vietnam. His girlfriend had just dropped the ter they realized tons of American tourists were
hammer on him and I was second
choice. My friend had booked a rather |
luxurious trip, and didn’t offer to pay
my share, but away we went.

Reading Graham Greene’s The
Quiet American on the way to Saigon
was surreal. We went to some of the
haunts Greene loved, including the Rex
Hotel (where the war correspondents
met every evening); the Majestic Hotel
(another landmark); prowled around the
Rue Catinat (now the “Dong Koi”, as
the French are persona non grata); the
Palais Café; and a warren of side streets
in the middle of one of the noisiest cit-
ies in the world, and where you could
get great street food.

The War Remnants Museum
was gut-wrenching. Photos of Agent _—— .
Orange babies, posters condemning the Above: The tank that crashed the
U.S., and graphic war photos. The mu- gates at the Palace in 1968. (Continued on page 20)
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sweet country. Paul

Newman knows what I mean.

My pal had a connection in Saigon—an ex-
CIA type who’s sort of married to a Vietnamese
woman who owns a bar. We became intimately fa-
miliar with this place. Lots of ex-pats, street people
and assorted characters. But you’d want to top the
night off at the Apocalypse Now Bar.

I asked some of the natives if the Party takes
care of the poor and the elderly. The universal re-
sponse was: “The Party takes care of itself.” Fortu-
nately, at least for now, most of the populace still be-
lieves that the kids should take care of their parents
and elders.

We were on a boat for a couple of days in the
Mekong Delta. We saw floating markets, lots of river
traffic, and more markets on land. In the Delta, rat is
a specialty, along with eels, frogs (looked like toads)
and snake. We had our own chef on board, and I
cross-examined him carefully before each meal.

After the buzz of Saigon (motor bikes by the
millions), we flew to the Con Dao Islands off the east
coast of Vietnam. The Six Senses Resort is when |
realized why my friend planned the trip with his girl-
friend. It was luxury to an embarrassing degree.

From Saigon to Singapore —truly from the
ridiculous to the sublime. One of the top 10 things on
my bucket list has always been to stay at Raffles (an
old English colonial hotel). It’s where the Singapore
Sling was born, and has hosted g
just about every celebrity, pres-
ident, king, queen, movie star,
and (more to my taste) guys

like  Hemingway, Kipling,
Maugham, Michener, and so
on.

If you think the U.S. is
up-to-date on things, I can tell
you that most of the developed
world (and some not so devel-
oped) is ahead of us on elec-
tronics, city scapes,
ture, traffic control, etc.
our airports (except maybe
Denver and a couple others) are
pitiful when compared with
Narita in Tokyo, Changi in Sin-
gapore, Hong Kong Internation-

I
al, even Tan Son Nhat in Saigon.

Singapore is a big (5 mllhon) beautiful 01ty
It’s a dramatic fusion of Victori- =—— "
an England and the 21* Century.
Strange rules: no chewing gum,
no jaywalking, no eating or
drinking on public transportation, [
no begging, no littering (a capital ¥
crime I think). Regardless, it’s a |
friendly, sophisticated town with &4
Orchard Road shopping, Botanic
Gardens, stunning architecture, i
and Raffles. —
I took a side trip to g
Batam, an island in Indone- :
sia. Third world all the way.
But with bright spots—I just
can’t remember them.

This trip took me
around the world. And it
felt like it.
&

Top Right: People on
motorcycles—This
defines Saigon—note
the face masks. Sec-
ond Right: Mehong
Delta Rat on the right.

Far Left:
“My man at
Raffles.”
Above:
Singapore
Igaeas Architec-
ture.

At Left:
Ata
mosque in
Indonesia.
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The Underdog Can Still Prevail

With a Balanced and Reasoned Argument

Jann Washington, Esq.
Jann Washington, Esq., JannW99(@gmail.com

Recently, 1
had a client who
owed federal taxes
and had a 1999
Honda, which was
valued at approxi-
mately  $2770.00,
and was under a purchase money
security interest promissory note.
At the meeting of creditors the
trustee indicated that he was con-
sidering seeking turnover of the
Honda based on 11 USC §522(c)
(2)(B) despite my client claiming
an exemption for the full value of
the vehicle. For those unfamiliar
with bankruptcy law, this particu-
lar section of the Code states as
follows:

“(c)Unless the case is dis-
missed, property exempted
under this section is not lia-
ble during or after the case
for any debt of the debtor
that arose, or that is deter-
mined under section 502 of
this title as if such debt had
arisen, before the commence-
ment of the case, except—* *
* (2)a debt secured by a lien
that is—* * * (B)a tax lien,
notice of which is properly
filed”

Basically, the Trustee as-
serted that he was entitled to turno-
ver of the vehicle because the Fed-
eral Tax Lien overrides the Debt-
or’s exemptions.

I argued to the trustee that

turnover of the vehicle was not in
the best interests of the creditors
whose interests the Trustee repre-
sented. I further argued that if the
Trustee was permitted to sell the
asset, there would be a deminimus
benefit to the creditors, if any, af-
ter costs of liquidation and admin-
istration expenses, and there would
be a significant detriment to the
Debtor, because the vehicle was
his only means of transportation.
The Debtor was working in a tem-
porary job that was only lasting for
approximately eight weeks. He
needed to seek new employment
after that. I further presented to
the Trustee that if the Debtor had
no vehicle his job prospects would
be limited, because some, if not
many, of his job prospects would
require that he had available trans-
portation, and some, if not many,
of his interviews would be in plac-
es where he would not be able to
use public transportation. 1 ex-
panded my argument to include
the fact that if the Trustee were to
sell the vehicle, the amount of
funds that would be paid to the
IRS would not justify the hardship
that would be placed upon the
Debtor to the extent he would not
be able to obtain employment suf-
ficient to pay the remainder of the
IRS lien. In fact, the IRS, itself, in
its manuals states that it may re-
lease a lien if the Debtor can show
that the taking of the property
would be a “hardship” upon the

Debtor:

The [Internal Revenue] Code
prohibits levy on property if
the amount of estimated sale-
related expenses exceeds the
fair market value of the prop-
erty at the time of levy.
There has to be equity in your
vehicle, value beyond what
you may owe to a lender.”
Internal Revenue Manual
5.17.3.3.5.3.

In my client’s case, there was ap-
proximately $700 in equity, but
after expenses of seizure and sale
of the vehicle, that equity would
likely have been less than 1-2% of
the amount owed to the IRS.

Further, I presented that 26
U.S.C. §6343 states, in pertinent
part:

(a) Release of levy and notice
of release

(1) In general

Under regulations prescribed
by the Secretary, the Secre-
tary shall release the levy up-
on all, or part of, the property
or rights to property levied
upon and shall promptly noti-
fy the person upon whom
such levy was made (if any)
that such levy has been re-

leased if—
%k %k sk

(Continned on page 22)
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(D) the Secretary has deter-
mined that such levy is creat-
ing an economic hardship
due to the financial condition
of the taxpayer, or

In other words, if one
needs a vehicle at issue to get to
work, the store, the doctor, or to
school, most likely the IRS would
consider taking it to be a hardship
for the Debtor, and not levy on it.
I claimed that as potentially the
only creditor who may receive a
benefit of turnover of the property,
albeit a significantly small benefit,
even the IRS, as creditor, believed
that levying upon my client’s vehi-
cle would not be in its own best
interest. My client was not even
seeking a release of the lien, which
the Code and the IRS contemplate,
but only that the Trustee not seek
turnover as it would be a
“hardship” if there was a turnover
that would neither benefit the
Debtor or the IRS. Additionally, I
maintained that the Debtor was
looking to work with the IRS in an
offer in compromise after the
bankruptcy case was completed to
pay the debt for which the Trustee
was seeking the turnover.

I also represented that the
administrative expenses of the sei-
zure and sale of the automobile
had to be considered. There are
costs associated with the seizure
and sale of a vehicle in bankrupt-
cy, including but not limited to,
towing fees and/or transportation
costs, storage costs, advertising
costs, auctioneer services, apprais-
al fees, title search expenses and
other miscellaneous expenses. |
claimed that by the point those ex-

penses, along with the Trustee’s
fees and other administrative fees
such as legal fees were paid, there
would be little to no funds availa-
ble to the creditors, including the
IRS, and the IRS would remain in
the same position as a lienholder
had the property not been taken, if
not worse, because the Debtor
would not have the transportation
available to search for or remain
gainfully employed in order to pay
back the entirety of the debt, or
whatever compromised amount
upon which the IRS and my client
agreed.

Finally, I claimed that the
IRS would continue to have a lien
on the automobile no matter
whether it was sold by the Trustee,
or taken by the IRS at a later date,
if necessary. I asserted that if the
property was turned over and sold,
and the IRS was paid only a part
of its debt, the purchase money
lienholder was out its investment.
While one creditor whose interest
would remain no matter what hap-
pened would possibly receive a
very minimal monetary benefit,
the purchase money security inter-
est lienholder would lose its mon-
ey because its debt would revert to
an unsecured, discharged debt ra-
ther than a secured debt. I argued
that if the Debtor were permitted
to keep the property, the purchase
money security interest lienholder
would receive its funds, and the
Debtor could work with the IRS to
pay the tax debt, or the IRS would
continue to have a lien on all the
Debtors property, including any
“after acquired” property. Thus, it
was the Debtor’s position that the
IRS would lose more from the
turnover of the property because it

would lose the Debtor’s ability to
repay the remainder of the tax debt
within a reasonable time from an
inability to gain employment, and
the purchase money security inter-
est lienholder would lose more
from the turnover because it would
receive NO funds at all. There-
fore, it stood to reason that it was
not in the best interest of either of
the creditors for the turnover of the

property.
Neither the IRS, the pur-
chase money security interest

lienholder, or the Debtor were go-
ing to benefit from the turnover.
The IRS would remain as a priori-
ty lienholder after completion of
the bankruptcy and its interest
would not be diminished by the
bankruptcy discharge. In fact, the
IRS would have been left in a
worse position if the property were
required to be turned over because
the Debtor would have been una-
ble to seek gainful employment to
repay any remaining tax debt after
receipt of the small amount of
funds that it may have received
from the sale of the vehicle. The
purchase money security interest
lienholder would have been in a
worsened position because its debt
would have become an unsecured
debt that would have been dis-
charged with the bankruptcy dis-
charge, thereby losing monies as a
result of the turnover. The Debtor
would have been in a worse posi-
tion because he would have been
limited in his ability to seek gain-
ful employment and would have
needed to rely on public assistance
if he couldn’t find gainful employ-
ment.

The Trustee accepted my

(Continned on page 23)
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The Ohio Innocence Project

in North East Ohio
Joseph “Randy” Klammer, Esq.

The Klammer Law Office, Ltd., reception@klammetlaw.com

Join the
Ohio Innocence
Project for the

October 11 Ohio
Innocence Project
lunch program at
Lakeland Com-

Across the Na-

'?A'

munity College.
tion, Innocence Project initiatives
and programs have freed more
than 250 wrongfully convicted
persons. The Ohio Innocence Pro-

ject was founded within the
Rosenthal Institute for Justice at
the University of Cincinnati’s Col-
lege of Law. The Ohio Innocence
Project to date has helped 23 indi-
viduals obtain their long-sought
freedom.

The fight for the wrongful-
ly convicted has many allies, two
if its strongest are Mrs. Nancy Pet-
ro and former Ohio Attorney Gen-
eral Jim Petro. With his back-
ground as Attorney General, Mr.
Petro was the first to admit he was
unaware of the extent of wrongful
convictions. His experience during
his term and after made him one of
the Nation’s leading advocates for
the wrongfully convicted. There
is no greater accolade then the re-

Underdog (from page 22)

arguments and didn’t file for turn-
over of the vehicle. My client was
able to get his bankruptcy dis-
charge and begin his financial

lease of the wrongfully convicted;
but Mr. Petro has since been the
recipient of many regional and na-
tional awards. On April 8, 2011,
he received The 2010 Innocence
Network Champion of Justice
Award, "Honoring the person who
goes above and beyond in support-
ing and championing efforts that
free the wrongfully convicted and/
or reform the criminal justice sys-
tem to prevent wrongful convic-
tions."

Along with Mrs. Petro,
they are the authors of False Jus-
tice: Eighth Myths that Convict the
Innocent. False Justice is an ac-
count of their personal experiences
and the contemporary research on
the causes of wrongful convictions
and their insights in how to bring
justice to those in need. Mrs. Pet-
ro is a powerful advocate for the
wrongful conviction and criminal
justice reform in her own right. In
addition to co-authoring False Jus-
tice, she has written for In Brief,
The Magazine of Case Western
Reserve School of Law, the Ohio

for the Wrongful Convictions
Blog, an international forum.

The stores of the tragedy
and triumph of the wrongfully
convicted exonerated persons pro-
vide the greatest lessons. Two of
the most compelling success sto-
ries are found in the exonerations
of Dean Gillispie and Raymond
Towler. Both men spent in excess
of 20 years in prison for crimes
they did not commit. Their stories
of triumph and forgiveness are the
most compelling reason to ad-
vance the work of the Innocence
Project.

This October 11 lunch pro-
gram will feature all of these
speakers. Do not miss this oppor-
tunity to hear from Dean and Ray-
mond about their experiences and
to learn from Attorney General
Jim and Nancy Petro their in-
sights. Anyone interested in par-
ticipating in the ongoing planning
and outreach for this October 11
event is welcome. Feel free to
contact Joseph “Randy” Klammer
at reception@klammerlaw.com to

Innocence Project’s Annual Re-
view (2011 and 2012), and,
worked as a contributing editor,

fresh start. The moral of this story
is that even if the opposing party
has the law on his or her side, with
a balanced and reasonable presen-

RSVP or assist in planning for this
event. &

tation of the facts and law as it ap-
plies to ALL interested parties, the

underdog can still prevail.
<
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Annowuwnmncements

Columbus, Ohio (April 28, 2016) — Willoughby attorney Ann S. Bergen to-
day received the 2016 John C. and Ginny Elam Pro Bono Award from Supreme Court
of Ohio Justice Judith L. French at the Ohio State Bar Association All-Ohio [egal Fo-
rum in Cincinnati. The award recognizes and encourages outstanding pro bono legal
work in the state of Ohio.

Bergen began her career as a staff attorney at the Legal Aid Society of Cleve-
land. In 1998, Bergen opened The Law Offices of Ann S. Bergen, a general civil prac-
tice firm. In addition to handling pro bono cases as part of Legal Aid's Volunteer Law-
yers Program and participating in Legal Aid clinics, Bergen's firm greatly reduces fees
for clients who cannot afford legal assistance without foregoing basic necessities.

According to Colleen Cotter, executive director of the Legal Aid Society of
Cleveland, Bergen demonstrates "how small firm and solo practice attorneys can make a life-changing differ-
ence." Cotter went on to say of Bergen, "Even as a busy solo practitioner and volunteer for Legal Aid, she is an
undisputed leader in the legal community."

Bergen joined Legal Aid's board of directors in 2006 and served as board president in 2013. Also in
2013, Bergen received the President's Award from the Lake County Bar Association. The award recognizes
outstanding service to the community and service to the profession. Under Bergen's leadership, more than
2,900 Northeast Ohio attorneys have agreed to participate in Cleveland Legal Aid's Volunteer Lawyers Pro-
gram.

Wickliffe attorney John Shryock said of Bergen, "She represents the best of our profession." He called
her the "inspiration and driving force" behind the Lake County Family Law Committee Pro Bono Clinic,
which provides four annual clinics. Citing her tireless support of pro bono programs sponsored by The Legal
Aid Society of Cleveland and efforts on behalf of the nationally recognized Pro Se Divorce Clinic for the Lake
County Ohio Domestic Relations Court, Willoughby attorney C. Lynne Day referred to Bergen as "an inspira-
tion to our profession."

Bergen's interest in encouraging her fellow attorneys to support Legal Aid took her to the national stage
when, in 2014, she was a solo practice presenter at the LSC 40th Anniversary Event in Washington, D.C. In
2012 and 2015, during an Equal Justice Conference presentations, she offered advice about how solo and small
firm attorneys can become more involved in pro bono service through pro se clinics and by partnering with
legal services organizations.

Judge Colleen A. Falkowski, of the Lake County Domestic Relations Court, said of Bergen, "Ann's
lifelong commitment to ensure lower income families are not forgotten by the legal system has truly energized
Lake County's legal community. If every local bar association had an 'Ann Bergen,' access to justice for the
less fortunate would be guaranteed." Judge Timothy P. Cannon of the 11th District Court of Appeals had this
to say about Bergen: "There could not be a more appropriate and deserving recipient for this award. Not only is
Ann dedicated and committed to helping those in need of legal services, but she has inspired many of her col-
leagues to do the same. Our community and the legal profession owe a debt of gratitude to her for the example
she has set."

Bergen received her bachelor's degree from John Carroll University and her law degree from Cleve-
land-Marshall College of Law. She is a member of the OSBA and the Ashtabula, Geauga and Lake County Bar
Associations. In her community, she is past president for Lake County's Forbes House, which provides ser-
vices to victims of domestic violence and their children.

The Ohio State Bar Association, founded in 1880, is a voluntary association representing approximate-
ly 22,000 members of the bench and bar of Ohio as well as nearly 4,000 legal assistants and law students.
Through its activities and the activities of its related organizations, the OSBA serves both its members and the
public by promoting the highest standards in the practice of law and the administration of justice. €
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ACT

Attorneys often use their
transition from active full-time
work as an opportunity to volun-
teer in pro bono efforts. In the
past attorneys were required to pay
the full cost of keeping their li-
cense active in order to do pro bo-
no work during retirement. To-
day, there is good news for attor-
neys who want to volunteer in the
later years of their career; Ohio
will soon have a new emeritus at-
torney registration status. The
Ohio Supreme Court announced in
March new rules that will allow
retired attorneys to engage in lim-
ited legal practice to provide pro
bono service.

The new registration status
is the result of changes to Rule VI
of the Rules for the Government of
the Bar of Ohio. The changes were
in a response to the recommenda-
tions made by the Supreme Court
Task Force on Access to Justice,
which was charged with identify-
ing gaps in and obstacles to ac-
cessing the civil justice system in
Ohio. These changes will take ef-
fect on September 15, 2016.

The emeritus pro bono sta-
tus will be available to an attorney
admitted to practice law in Ohio
and 1s associated with a law school
clinic, legal aid, approved legal
services organization, public de-
fender’s office, or other legal ser-
vices organization. The attorney
will be required to have supervi-

Th e
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sion from an active-status attorney
and routine legal services will not
require supervision. The emeritus
attorney will not be allowed to re-
ceive compensation beyond reim-
bursement for expenses from the
pro bono organization.

The new rule includes pro-
visions that:

e Require an attorney to have
practiced for a minimum of 15
years;

e Require a pro bono organiza-
tion verify the attorney in-
volvement;

e Add a biennial registration re-
quirement and a $75 registra-
tion fee;

e Require an emeritus pro bono
attorney, upon expiration, or
revocation of emeritus status,
to file for either active or inac-
tive attorney status.

Access to justice remains a
problem across the United States.
Roughly 80% of people with low
incomes are not having their civil
legal needs met. Many lawyers are
doing their part by providing pro
bono services; the attorney emeri-
tus status in Ohio will help to en-
courage more pro bono work
throughout the state. Ohio joins
several jurisdictions across the
United States in making this
change.

What type of work can late
-career and retired attorneys do?

The Legal Aid Society of

Attt ormney.
Good”

Ai d

Soci ety

a nwd

Cleveland, through its ACT 2 initi-

ative of Legal Aid’s Volunteer

Lawyers Program and in collabo-

ration with the CMBA, provides

attorneys with a variety of oppor-
tunities to get involved.

Volunteers work closely
with Legal Aid staff attorneys in
their pro bono efforts. Legal Aid’s
Volunteer Lawyers Program sup-
ports ACT 2 volunteers with mal-
practice insurance, office space
and resources, training, and men-
tors.

Roles for ACT 2 volun-
teers at Legal Aid include:

e In house work at Legal Aid in
a substantive practice group or
in the Community Engagement
practice group;

e In house work at Legal Aid
within the Volunteer Lawyers
Program, leading a project or
program, and

e Traditional pro bono work,
such as participation in brief
advice clinics, assisted pro se
clinics, or accepting a pro bono
case.

Within any of these oppor-
tunities, ACT 2 volunteers will
also have the option to mentor law
students and newer attorneys. Vol-
unteers and law students or newer
attorneys will be matched based
on mutual interest in a project or
area of law. In this way, ACT 2
attorneys can pass on their skills

(Continned on page 26)
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and experiences to the next gener-
ation of lawyers.

Attorneys who participate
currently in Legal Aid’s ACT 2
program all have a commitment to
public service and to advocacy for
low-income persons and are mak-
ing a positive impact on our com-
munities. For example, an ACT 2
volunteer at Legal Aid recently
ensured housing for a person being
displaced by the Ohio Department
of Transportation’s new Oppor-
tunity Corridor project, a $331
million, 3.5 mile road linking I-
490 and University Circle. The
new road and surrounding devel-
opment could bring jobs back to
the neighborhoods and improve
access to jobs, education and cul-
tural activities for residents.

However, 64 homes and 25
businesses remain in the path of
construction. The state has the
right, by eminent domain, to ac-
cess the land for development, but
residents needed help to protect

their rights.

Cleveland’s Department of
Aging approached Legal Aid for
help. Homeowners, many of
whom are older adults, who live
along the construction route, need-
ed legal advice.

As a Legal Aid ACT 2 vol-
unteer, Paul Binder has been the
point person at Legal Aid to help
homeowners. He has reviewed a
number of cases and has advised
several residents whose property is
slated to be taken for the Oppor-
tunity Corridor.

Mr. Binder brings 36 years
of experience as a federal prosecu-
tor to his volunteer work with Le-
gal Aid. He recently retired from
his practice of prosecuting anti-
trust, fraud, and violent crime cas-
es with the U.S. Department of
Justice. In retirement, he wanted to
continue using his skills as an at-
torney and joined Legal Aid as an
in-house volunteer under Legal
Aid’s ACT 2 program. “It’s a ter-

rific opportunity to give back,”
says Mr. Binder.

“There is a wealth of expe-
rience and expertise in the commu-
nity of potential ACT 2 attorneys.
We are so fortunate to have so
many talented attorneys willing to
share that talent.”, says Ann Po-
rath, managing attorney of Legal
Aid’s Volunteer Lawyers Pro-
gram. Porath adds, “To maximize
that experience and expertise is a
key to addressing access to justice
issues and strengthening our com-
munities.”

ACT 2 is a great oppor-
tunity for attorneys to continue or
to begin giving their time and ex-
pertise to “do good.” With flexible
hours and a wide array of projects
available, it is easy to find the
right experience for you with ACT
2. To learn more and to sign-up
for ACT 2 with Legal Aid, visit

www.lasclev.org/ACT2.
o]

Save the Date!

October 11, 2016 Lakeland Community Coll

The Ohio Innocence Project

Presents the lunch program:

Former Attorney General Jim Petro and Mrs. Nancy Petro,
Authors of False Justice: Eight Myths that Convict the Innocent
Special Guest: Raymond Towler: Ohio Exoneree

Learn about the work of the Ohio Innocence Project, the insights of
Jim and Nancy Petro, and the triumphs of Raymond Towler.

Watch your inbox for reminder notices this summer.
Tentative time: 11:30-1:30 with light lunch.
Feel free to R.S.V.P. to reception@klammerlaw.com
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Geauga Bar Association

Announcements
Website: Upcoming Upcoming
Check out the Geauga Executive Committee General Meetings
County Bar Association Meetings July 27
Website for updated June 8, July 13 Fourth Wednesday of
meeting dates, deadlines Second Wednesday of ~ each month at 12:00 noon
and other important infor- each month R.S.V.P. to Mary Poland
mation: at 12:00 noon. (Secretary’s Day, June 22,
www.geaugabar.org R.S.V.P. to Mary Poland takes the place of our

June Meeting)

" Take Note:

Secretary’s Day is June 22, 2016 at the Munson Town Hall,
at 12:00 noon. More information to follow.

The Family Law Committee will meet July 22, 2016, at Square Bistro
at 12:00 noon, for a presentation by Magistrate Paschke.

The Golf Outing will be Tuesday, September 13, 2016,
at Wicked Woods for 18 holes.

Rachel C. Dodds, Esq. has opened her own office at:

The Law Offices of Rachel C. Dodds ,
17800 Chillicothe Rd., Ste. 250-4, Chagrin Falls, OH 44023,
Phone: 440-384-3422, Fax: 440-384-3422

Email: rachel@ohiodomesticrelationsattorney.com
Website: www.ohiodomesticrelationsattorney.com
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Deadlines:

Mark your calendars
and turn in an-article!

June 15,2016
August 15, 2016
October:15, 2016
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Next Executive
Committee -Meeting:
June 8, 2016 at12:00 noon
Next General Meeting:
July27,2016/'at'12:00 noon
Secretaray:0s Da:
June22,2016at'12:00 noon

@ Munson. Town Hall
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